1
NATURE OF JURISPRUDENCE

WHAT IS JURISPRUDENCE?

To ask this question is to be reminded of the old adage, quot homines, tot
sententiae. 1 For not only does every jurist have his own notion of the
subject-matter and proper limits of jurisprudence, but his approach is
governed by his allegiances, or those of his society, by his "ideology".2
No doubt such ideological factors are frequently implicit rather than
openly avowed; thus Holmes's description of them as "inarticulate major
premises".) It has been said that "traditional theories in jurisprudence
reflect the old "ideologies" ,4 as we may readily see in such theories as
those of natural lawS or of utilitarianism. 6 It may be, however, that
lawyers, whatever their philosophical leaning, have through their training
and environment more in common than divides them. 7
Nor is law unique in this tendency to reflect the ideologies of its place
and time, for similar characteristics will be encountered in many other
fields, in history, ethics, psychology and in all social sciences. Nor have
the natural sciences escaped. 8 However, the close relation of law to the
social structure9 inevitably brings into prominence the ideological context
of legal theory.lo

Terence, Phormia, II, 14. The word "jurisprudence" is not generally used in other languages in the English sense. Thus in French it refers to something like our "case-law",
theorre generale du droit being used to cover our meaning of jurisprudence.
2 See post, 1141 for the Marxist view.
3 Collected Legal Papers, 203, 209. "To be sure, there are lawyers, judges and even law
professors who tell us they have no legal philosophy. In Law, as in other things, we shall
find that the only difference between a person 'without a philosophy' and someone with a
philosophy is that the latter knows what his philosophy is, and is. therefore, more able to
make clear and justify the premises that are implicit in his statement of the facts of bis
experience and his jlJdgment about those facts" (F.e.S. Northrop, The Complexity of

I

Legal and Ethical Experience (1959), p. 6).

• Northrop (1949) Journal of Legal Education 791.
5 See post, Chap. 3.
6 See post, 248.
, C/. Shklar, post, 20.
I
9
10

Cf Kuhn, post, 27.
;
Cf Schwartz and Miller (1964) 70 Am. J. Sociology 159.
Cf post, 6.
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. THE RELEVANCE OF

J URlSPRUDENCE II

The hard-headed and pragmatic attitude of common lawyers to the law
and the absence of any philosophical tradition informing legal education
or the practice of law in common law countries have tended to provoke
scepticism towards theory among judges, legal practitioners and even
academic lawyers; a scepticism which may be shared by law students.
This has been considerably reinforced by the fact that it is only in
comparatively recent times that legal education has established itself as
an acknowledged discipline in English universities. Law was previously
taught under an apprenticeship system whereby knowledge of the law
was picked up in the course of legal practice without any systematic
instruction. The lawyer was expected to apply himself to the problem of
his clients without pausing, either as stude]}t, practitioner or even judge,
to explore or speculate upon what the law was about; what was or should
be the role of the law and the lawyer in society; whether it was capable of
responding to contemporary needs.
Very different has been the tradition of civil law countries where universities were founded for the purpose of educating for the professions,
especially that of the lawY The academic approach to legal education,
with its more philosophic and rationalistic orientation, thus became an
essential feature of the civil law. An academic tradition, as against
training by apprenticeship, is more likely to inspire more philosophical
attitudes and less impatience with "mere theory". 13
It has been pointed out with great force by Kahn-Freund that any
serious academic discipline must entail instilling in the student a capacity
for critical thought. 14 He believed the deep concern of English law with
the concept of "authority" has encouraged pragmatism and diminished
critical faculties of students and that this, in turn, has cast doubt on the
legitimacy of law studies in English universitiesY However, education
which consists in the instilling of dogma, authoritative though it may be,
is hardly worthy of its name. It was Kahn-Freund's view, which we
endorse, that legal education needs to teach both law and its context,
social, political, historical and theoretical.
When the first edition of this book appeared in 1959 jurisprudence was
still something of a "dirty word". Since then, it may be said to have come
of age. Instead of regarding rules of law as simply something to be
accepted as part of the natural order of society, every aspect of the legal
system, the legislative and judicial process, the working of the legal
profession, the nature and functioning of law are now recognised as
Cf W. Twining, post, 17.
See A. Hunt, The Sociological Movements in Law (1978), p. 111, on Weber's view of the
influence of legal education on the rationalisation of law.
I)
C.f H.J. Laski in 1924 (Holmes-Laski Letters, vol. I, p. 694) "There has not been a
reading judge in England since L.ord Bowen".
'4 "Reflections on Legal Educatibn" (1966) 29 M.L.R. 121, 123.
" Cf R:H.S. Tur, "Jurisprudence and Practice" (1976) 14 J.S.P.T.L. 38,41-42.
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legitimate and indeed pressing fields of study. The urge to understand and
appraise the relevance of the subject-matter must lead directly from the
apparatus of the rules and principles of the law to jurisprudential
exploration of their meaning and their effects in society.
Again, the view, rather hesitatingly adumbrated in the preface to the
first edition, that there were links between jurisprudence and other fields
of study, such as sociology, psychology and anthropology, which could
contribute substantially to our understanding of law,16 has now been
overtaken by a situation where such interdisciplinary study and research
have been greatly developed and expanded. I?
Jurisprudence involves the study of general theoretical questions about
the nature of laws and legal systems, about the relationship of law to
justice and morality and about the social nature of law. A proper discussion of questions such as these involves understanding and use of
philosophical and sociological theories and findings in their application
to law. A study of jurisprudence should encourage the student to question assumptions and to develop a wider understanding of the nature and
working of law. Questions of theory constantly spring up in legal practice, though they may not be given very sophisticated answers.
Consider the question that was posed by the case of Oppenheimer v.
Cattermole. 18 A German Jewish refugee was deprived of his German
nationality by a Nazi decree. The question (over 30 years later) was
whether an English court should regard him as effectively deprived of his
German nationality. If so, he would be unable to claim dual nationality
entitling him to exemption from United Kingdom tax on a pension paid
by the Federal Republic of Germany. The Federal Constitutional Court
had decided in 1968 that the law was so obviously inconsistent with
fundamental principles of justice as not to be regarded as valid law, but
that a person was not to be treated as a German unless he applied for
renaturalisation. The House of Lords accordingly felt itself bound to
hold that Oppenheimer had lost his German citizenship in 1949 (the date
of the German Basic Law l9 ) since he never applied for renaturalisation.
Obiter views were expressed as to whether, apart from the renaturalisation provision, an English court would have upheld the deprivation of
nationality under the Nazi decree. A majority favoured rejecting it,
reliance being placed on public policy. But Lord Cross also said that to
his mind "a law of this sort constitutes so grave an infringement of
16

.•

17

18

19

Cf P. Brett, Essay on a Contemporary Jurisprudence (1975); Law Commission, lith
Annual Report (1977), ss. 6-7. But note the danger, referred to by J. Hall, Law. Social
Science and Criminal Theory (1982), p. 299, "that legal concepts, rules and values should
not be permitted to dissolve in the concepts of a non-legal discipline".
For a useful review of present developments, see D.R. Harris, "Socio-legal Studies in the
United Kingdom" 3 Legal Studies 315. For examples in one area see B.A. Hepple and
W.A. Brown, "Tasks for Labour Law Research" (1981) L Legal Studies 56. UCL has
since 1997 had an inter-disciplinary colloquium in which the relationship between law
and another discipline, for example literature, geography, psychology and anthropology,
. ~
has been explored.
[1976] A.C. 249; see also F. Mann (1973) 89 L.Q.R. 194.
The relevant Article is 116.

,.
~.~

._

f.

......-'.-.,....._----

.....

-

. _..

4

Nature of Jurisprudence

human rights that the courts of this country ought to refuse to recognise
it as a law at alI".20 But what are "human rights", indeed what are
"rights" and what is a sufficiently "grave" infringement and who is to
decide21 and what are the effects of so deciding? Is such a law not a law at
all? And if it is not, are citizens released from their obligation to obey?22
Indeed, do citizens have a obligation to obey law23 and if so what is the
nature of this obligation and is it absolute or qualified and, if qualified,
qualified in which ways?24 Jurisprudence does not provide answers to
these questions but it does offer pointers, clues, insights: it teaches stu·
dents the rudiments of moral arguments. 25
A second example centres on the so-called Grundnorm cases, notably
Madzimbamuto v. Lardner-Burke,26 litigation pursued in the aftermath of
the Rhodesian unilateral declaration of independence. The immediate
question concerned the validity of a detention effected by those in charge
of a colonial state which purported to throw off its shackles of dependence. But the case raised fundamental questions. What is a legal system?27 What is meant by "revolution"?28 It is juridically different from a
coup d'etat? What is the role of a judge in such a situation? What is the
relationship between validity and effectiveness?29 These questions lead on
to others. What is the relationship of laws to each other? Are all rules
equally authoritative? What gives rules their authority? Is there an all-ornothing concept of law? Is law affected by selective enforcement? What is
the effect on a legal system of attenuation of consent? Is the force of
authority of a law diminished by poor reasoning? The questions could be
multiplied. Judges in a number of countries believed the pure science of
law, as developed by Kelsen,3o. could assist them to resolve the more
immediate ofthese issues. We will see in Chapter 5 some of the problems
this view causes and some answers that have been posited to some of
these questions. None of them is a question which any thinking lawyer
can ignore.
A third question relates to justification. 31 It is well accepted that judges
must give reasoned decisions. But what constitutes good reasons? In the
run-of-the-mill cases there is a straightforward answer: there is statutory
authority or the case clearly falls within an existing precedent which
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[1976] A.C. 249,278.
The people, other officials, jurists? (cf Fuller, post, 121).
This problem was perceived as early as Aquinas, post, 101.
Cf M.B.E. Smith (1983) 82 Yale L.J. 950. And post, 405 and Edmundson, post, 574.
See P. Singer, Democracy and Disobedience (1973).
See J. Glover, Causing Deaths and Saving Lives (1977), Chap. 2.
(1968) 2 SA 284 and, on appeal to the Privy Council, [1969] I A.C. 645. Cf. post, 31l.
See J. Raz, The Concept of A Legal System (1970).
See J. Eekelaar, "Principles of Revolutionary Legality" in Simpson (ed.) Oxford Essays in
Jurisprudence (1973), p. 22 and J.M. Finnis, "Revolution and Continuity of Law", op.
cit., p. 44.
See F.M. Brookfield (1969) 19 Univ. of Toronto L.J. 326; J. Harris (1971) C.L.J. 103.
See Chap. 5.
, '
A question brought into proininence in the writings of Ronald Dworkin; see, post,
Chap. 8. See also S. Guest, Ronald Dworkin (2nd ed., 1997).
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cannot be rationally distinguished from it. But what of the "hard case",
what happens when the law appears to have gaps? Can the judge turn to
nonlegal sources? Are there legal sources to which he can go when he
appears to run out of rules? If so, what is it that makes these non-rules
into law? Are they validated in the same way as rules? What light does
this throw on a legal system's "pedigree test"?32 To what sort of standards, other than rules, may judges appeal? Is it legitimate for them to
invoke teleological considerations, goals or policies? Or should they
confine themselves to the deontological, to rights and principles? Is there
a right answer and is that answer to be found embedded in the law? What
is meant by "the law"? How far does it extend? These questions only
occasionally surface in litigation (see for example, the case of McLoughlin
v. O'Brian 33 ) but they are pervasive if implicit and inarticulate.
The recent case of Jackson and Others v. Attorney GeneraP4 is a further
example of the importance ofjurisprudential thinking to the resolution of
legal problems. The House of Lords had to decide whether the Hunting
Act 2004 was a valid Act of Parliament. The Act had been forced though
under the Parliament Acts of 1911 and 1949. The Lords held that the
1949 Act had been validly enacted under the procedure established by the
1911 Act, and that the Hunting Act had been validly enacted under the
amended procedure. Most of what they said on wider issues is strictly
obiter but is interesting to the jurist because it raised questions about the
foundations of the legal order and about sovereignty.
Can Parliament (as we learn from Dicey, who derived his views from
Austin and beyond) pass any law or are there fundamental values such as
human rights, democracy and the rule of law embedded within the
constitution? Are there limits on what Parliament can do? Could it
abolish elections? Can it extend the period for which there can be
detention without trial, and, if so, to what? In Jackson, the proposition
was entertained, for the first time judiciallY,35 that courts might be able to
strike down an Act of Parliament as incompatible with fundamental
values. This conflict between orthodoxy36 and revisionism is mirrored by
the different views of Hart and Dworkin, considered at various places in
this book. 37 If, as Dworkin argues, there are principles underlying the
law, such as justice and fairness, if "propositions of law are true if they
figure in and follow from the principles of justice, fairness, and procedural due process that provide the best constructive interpretation of the
political structure and legal doctrine of the community38", then perhaps
we should accept that the sovereignty of Parliament is not absolute. Are
the judges being influenced by Dworkinian jurisprudence as earlier
32
33
34
3S

36
37

38

The phrase is Dworkin's. See Taking Rights Seriously (1977).
[1983] 1 A.C. 410 and see post, 810.
[2006] 1 A.C. 262. Jackson's case is further considered at 260, n. 73.
It had been extra-judicially, by Sir John Laws (1995) Public Law 72, 87 and by Lord
Woolf of Bames (1995) Public Law 57, 67-69.
Well-illustrated today by J. Goldsworthy, The Sovereignty of Parliament (1999).
See 386, 717.
Law's Empire, p. 225.
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generations were by Dicey's (and Austin's)? Austin's mentor (Bentham),
we shall see, saw that there could be limits on sovereignty (he sketched
the rudiments of a doctrine of judicial review).39 English constitutional
law might have looked different if Dicey had been able to read
Bentham.4Q

ACQUIRING SOCIAL KNOWLEDGE

One of the "jobs" of jurisprudence is to supply an epistemology of law, a
theory as to the possibility of genuine knowledge in the legal sphere. But
how is such knowledge to be acquired? What are its sources? Can its
methodology be compared with that of the natural sciences or of, what
have come to be called, the social sciences? Is objective knowledge possible or must it be distorted by our values and biases?
In the nineteenth century, there were fairly clear answers to these
questions. 41 The noteworthy development of the natural sciences had
earned for them overwhelming prestige and this had marked effects on
other fields of study, which sought to share in this prestige by claiming
also scientific status and thus the ability to produce empirical knowledge
by similar procedures to those accepted as the conventional methods of
the natural sciences. The apotheosis of this view is John Stuart Mill's
defence of a "naturalistic" social science in A System of Logic (1843).42
Mill believed that there were scientific laws of society: that causal laws
governed man in society as well as the physical world of science. He was
not alone in holding this view:' Auguste Comte's Cours de Philosophie
Positive (1830-1842) developed laws of social evolution holding not
dissimilar views. 43 And there were many others. The belief spread even
beyond the nascent social sciences to art 44 and literature. Consider, for
example, impressionist art and naturalism in literature.
There are different conceptions of natural science explanation. There is
the empiricist account which holds that only those statements which can
be empirically verified can be considered to be true knowledge. The

~g
40

4/
42

4~
44

See 252.
Bentham's seminal text on this, Of Laws In General, was not published until 1970.
For the development of this view see R. Brown, The Nature of Social Laws (1984).
Discussed ibid., Chap. 9 and post, 7-8.
Post, 836.
The realism of Courbet was influenced by the positivism of Comte. Courbet regarded
reality as only what is observed and can be expressed scientifically, Again, the impressionist painters were concerned with the scientific theory of vision and Seurat sought to
establish a scientific method of rendering light (see B. Taylor, The Impressionists and their
World, pp. 6--15). In 1836, John Constable wrote, "Painting is a science, and should be
pursued as an enquiry into the laws of nature" (Leslie, Life of Constable, p. 323). Ruskin,
too, was persuaded that there \;Vas such a close connection between art and science that he
believed his aesthetic observations were as conclusive as those of a scientist (see Quentin
BelL Ruskin (1963), pp. 16-17).
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empiricist relies on induction45 : the observation of empirical facts, the
propounding of a hypothesis to explain those facts followed by inference
and testing leading to an explanatory. theory. He rejects judgements of
value. At one stage such a process was believed to result in scientific laws
of complete generality and uniformity. This view of the natural sciences,
rigid and deterministic, has now been rejected.
First, it has been shown that natural science is not mechanistic.
Induction does not lead to the inference of absolutely rigid causal laws,
rather to "statistical regularities" which we assume will apply until we
find they do not. Secondly, there are good scientific reasons for believing
that in any event there remains an element of indeterminacy or "chance"
such that the physical world cannot be explained solely in terms of predictable deterministic laws. 46 The myth of determinism has been
destroyed by modern physics. Thirdly, verification is not, or not always,
possible. For this reason the influential philosopher Karl Popper prefers
the method of "falsification".47 All scientific theories (or laws) are in this
view tentative and provisional and liable to possible refutation. Clearly,
the more tests a hypothesis survives, the greater its explanatory power.
Fourthly, the natural sciences are not value-free. What Kuhn 48 has called
"normal science" has a moral or value base: as a system it classifies those
facts which are considered worthy of study; it has its own technology and
material apparatus and carries the commitment of the community of
scientists. It may have the organised support and direction of government
or industrial enterprise. Change from such an existing "world view" is
slow and tortuous. Theories long refuted ("falsified") may nonetheless be
clung to. New "world views" or "paradigms" evolve as increasing
anomalies in an existing pattern break down the resistance of the old
paradigms' adherents.
Our conception of the natural sciences is not what it was when Mill and
Comte tried to construct social laws. Nevertheless, can social sciences be
fitted into the modified empiricist account of the natural sciences, just
depicted, and, if so, how far? The mere fact that social sciences involve a
more complex subject-matter does not necessarily entail that there can be
no unity of method between them, since the complexity of phenomena is
only a matter of degree, and even in physical experiments certain ideal
conditions are often postulated. 49 Mill was aware of this problem.
Even then Hume's tormenting argument that there was no possibility of finding a logical
justification for induction raised nagging doubts, ai least for philosophers (A Treatise of
Human Nature, Bk. I, s. 6). See also L. Kolakowski, Positivist Philosophy (1972), p. 52.
.. A brief clarification of this point and its philosophic significance will be found in Passmore, A Hundred Years of Philosophy (1957), p. 332. Consider also the part played by
intuition in scientific method. See Sir Peter Medawar's Pluto's Republic (1982), p. 73.
47 Post, 24. Cf. T. Kuhn, post 27. See also A. Giddens, New Rules of Sociological Method
(\976), pp. 135-144.
.. In The Structure of Scientific Revolutions (revised ed., 1970) and see post, 30. This thesis
may do something to explain resistance to legal change as well. But here there is the
additional factor of pressure groups.
•• K. Popper, Poverty of Historicism, pp. 139-140.
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"Effects," he noted, "are cOmmonly determined by a concurrence of
causes".so How, he asked, "can we obtain a crucial experiment on the
effect of a restrictive commercial policy upon national wealth? We must
find two nations alike in every other respect ... but differing in this only,
that one of them adopts a system of commercial restrictions, and the
other adopts free trade. This would be a decisive experiment, similar to
those which we can almost always obtain in experimental physics."sl Mill
concedes that the likelihood of being able to make such an experiment is
infinitesimally small. In some fields, psychology for example, there may
be more scope for controlled experiments than in others. Nevertheless, it
remains undeniable that the social sciences cannot hope to obtain the sort
of theories or laws found in the natural sciences. The social scientist
confronts in particular two problems.
First, the phenomena with which he concerns himself are not the same
in kind. The objects of enquiry are different: the natural sciences being
concerned with matter; the social sciences with man. Matter reacts to a
stimulus (subject to what has been said already). It does not understand
its own behaviour. It has no subjective intentions. It is meaningless until
the scientist imposes his frame of reference upon it. To understand the
logic of the behaviour of matter, one observes the behaviour itself. But
the action of men is meaningful to them. Men define their situation and
act in certain ways to achieve their ends. In doing so, they construct a
social world. Social life has an internal logic which must be understood
by the social scientist. By contrast, the natural scientist can impose an
external logic on his data. An understanding of man's subjective intentions requires interpretive understartding by theorists who share these
subjective meanings. This is to deny the existence of objective social
knowledge and to reject the positivist attempt to separate theories, facts
and values. The interpretive approach is often labelled henneneutical. S2
Understanding is thought to result from a complex process linking
experiences to perceptions, meanings and values, all of which in their tum
are rooted in a particular culture.
This leads to another problem. The social scientist cannot experience
the experience of another person. Indeed, his own experience may make
him perceive what is going on in a way which distorts its meanings to the
actors involved. The ethnocentricity of early anthropologists, including
those who were concerned with "primitive" law, is partly attributable to
this barrier.
With these phenomenological problems confronting him, how is the
social scientist to acquire knowledge of the social world, the jurist of the
legal world? How is understanding possible? One suggestion is to observe
Essays on Some Unsettled Questions of Political Economy (1844), p. 160.
" ibid., p. 148.
'2 On hermeneutics see R. Palmer, Hermeneutics (1969); P. Rabinow and W. Sullivan (eds.),
Interpretive Social Science (1979); J,. Bleicher Contemporary Hermeneutics (1980). Perhaps the most important interpreter of hermeneutical theory is Hans-Georg Gadamer:
see his Truth and Method (1975). See also R. Bernstein, op. cit.
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behaviour, the argument being that 'this is concrete, quantifiable and
susceptible to scientific analysis. This is an approach adopted by the
school of judicial behaviouralists with. a view to predicting judicial
behaviour (decisions).53 But aside from the problems already referred to
and others, such as the ignoring of the normative, this approach has
severe limitations. To make sense of an act, an observer must place it
within a category which he can comprehend, and it may mean something
totally different to the actor himself. The danger is of missing the significance of the act to the participants themselves. Rather than focusing
on behaviour, it is commonly suggested that the theorist should be
concerned with action. 54 Action arises from meanings which define social
reality.55 People assign meanings to situations and to the actions of
others, and react in terms of the interpretation suggested by these
meanings. Action is the result of expectations arising out of past
experience. Meaning is found within social life and history. The meaning
of our social world is given to us by the past history and present structure
of our society. Thus, when the social scientist observes the social world,
what he sees is structured. In Alfred Schutz's words:
"It has a particular meaning and relevance structure for the human beings

living, thinking and acting therein. They have preselected and pre-interpreted
this world by a series of common-sense constructs of the reality of daily life,
and it is these thought-objects which determine their behaviour, define the goal
of their action, and the means available for obtaining them."s6

When we enter the social world it is already organised and coherent,
and we rarely question what we regard as part of the natural order of
things. We experience the world as an unquestioned reality. We know this
social world through a shared stock of knowledge and the correctness of
this knowledge is continually reinforced by the actions of others. It follows from this that explanations of human actions must take account of
the meanings which those concerned assign to their acts. But, as already
indicated, the outside world is complex. The result is we are likely to be
selective, to oversimplify and to lose information in the process. Further,
our ability to test information diminishes as objects recede into the distance. It becomes very easy for us to reduce the strange, the problematic
to inconsequentiality, even triviality.
This is the subject-matter the social scientist confronts. 57 He does not
find the ~ocial world structureless but faces what society has preselected
and pre-mterpreted by means of common-sense constructs of reality of
" ~ee the work of Schubert, Judicial Behavior (1964). See also the writings of Donald Black
,.. or exam~le, The Behavior of Law (1976). And post, 861-862.
'
" See A. Giddens, Central Problems in Social Theory (1979).
56 See P. Berger and T. Luckmann, The Social Construction of Reality (1967)
57 The P~enomenology of the Social World (1972), p. 121.
.
The differen~ between natural a~d social sciences can be over-emphasised. See M.
Hesse, Revolutlons and ReconstructiOns in the Philosophy of Science (1980), pp. 61-110.
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daily life. He uses constructs of the second degree: what Schutz calls
"constructs of constructs made by actors on the social scene".58
The task of the social scientist is thus to transcend the common-sense
world to discern its working and patterns and relationships between
actors. He must make sense of it. Further, he must elicit meanings for
they are often not clear. They may be implicit, disguised or even confused. In addition, far from ignoring what society has chosen to trivialise,
he must concentrate on it. The anomalous,59 the problematic is often that
which provides test-beds for his theory. The theory which cannot explain,
or only explain inadequately,60 the anomalous cases may not stand up to
critical examination. It is important that the theorist distances himself, in
so far as this is possible. None of this is intended to suggest that rational
explanation is impossible. Indeed, rational explanation is more likely to
be attained by the theorist who is aware of, and can take steps to neutralise, his pre-scientific understandings, concepts and values.
Debates have raged over the question as to whether particular disciplines, psychotherapt 1 and medicine62 for example, are sciences and
similarly on the limits and scope of the social sciences. There are historians like Spengler63 and Toynbee64 who claim to construct laws of
history.
It is difficult to characterise jurisprudence; there are many rooms in its
mansion. But, broadly, we shall see it is concerned with rule-governed
action, with the activities of officials such as judges and with the relationship between them and the population of a given society. Hart,
indeed, categorised his elucidation of the concept of law as an "essay in
descriptive sociology."65 But whether jurisprudence is a social science or
not, the debates about methodology in the social sciences between positivists or empiricists and practitioners of hermeneutics are echoed in
juristic literature. Much classical jurisprudence (the writings of Austin
and Bentham for example) is positivist in its approach to social knowledge and indeed we call their legal theories positivist. There is much,
however, in contemporary juristic writing, that of Hart66 and Dworkin67
to take just two outstanding examples, which uses the insight of hermeneutics. Contemporary jurisprudence reflects philosophical debates about
op. cit., n. 60, p. 137.
'0 In the context of jurisprudence the place of international law or constitutional law is a
good example. See in relation to Austin, post, 256. H.LA. Hart (The Concept of Law
(1994), Chap. I) does not think our difficulties of definition in relation to law are the
result of anomalous cases.
60 For example, the difficulties encountered by positivistic jurisprudence with the common
law. See A.W.B. Simpson (ed.), Oxford Essays in Jurisprudence (1973), p. 77.
•• Cf P. Alexander, in Proceedings of Arist. Soc., Supp., vol. 29, pp. 27-42.
• 2 See the discussion in Nowell-Smith, Ethics, p. 64.
• 3 Cf POSt, 1080.
.. See in particular Arnold J. Toynbee, Study of History, vol. 9, pp. 395-405; and vol. 12,
pp. 239-242, 650-677. See A.J.P. Taylor's comment in Ashley Montagu (ed.), Toynbee
and History (1956), p. 115; "This is not history" .
•5
The Concept of Law (1994)1 Pi:eface.
.. rOn Hart and hermeneutics see N. MacCormick, H.L.A. Hart (1981), pp. 37-40.
67 A Malter of Principle (1985) and Law's Empire (1987).
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the meaning of social knowledge: if for no other reason students should
be aware of the issues discussed in this section.

NORMATIVE CHARACTER OF LAW

The emphasis on law as a science can lead to a neglect or even a denial of
a critical aspect of the concept of law. This is particularly so where
jurisprudence is seen, as the Realists see it, as a study of factual patterns
of behaviour. But human laws are not in themselves statements of fact 68 ;
they are rules or norms, which prescribe a course of conduct, and indicate
what should happen in default. 69 The sanction, however, is not usually
connected in an empirical sense with the rule or its breach, but is merely
indicative of what the rule itself prescribes, as the consequence of noncompliance. 70 This is, therefore, a particular form or use of language
different from that part of language concerned with propositions of fact,
but it is no less legitimate usage than factual statements, and, is indeed,
related to a whole group of similar "normative" usages, such as commands, exhortations, and moral, ethical, or religious codes or rules of
conduct. 71 Hence normative rules must be carefully distinguished from
physical laws, which state causal connections. The latter are subject to
verification,72 that is, they can be true or false; but the notion of truth or
falsity is inapplicable to normative rules. Such rules simply state what
should or "ought to" happen. This is the distinction made by Kant
between sein (being) and sol/en (ought) which is so emphatically brought
out by Kelsen,73 and which tended to be obscured or even rejected in the
earlier writings of the Realists. 74 Of course, it must be borne in mind that
the use of the word "ought" does not necessarily imply moral obligation,
for in relation to a purely positive rule, such as a legal duty of care, the
"ought" merely relates to the duty of compliance with the rule on pain of
suffering the prescribed penalty.7S

Whether the norm itself is a correct statement within a particular system is another
matter; this will depend not on factual verification but on whatever tests are accorded by
that system.
69 Austin endeavoured to stress this by his imperative theory of law as a command, but his
actual analysis was not free from objection; see post, 256.
70 The clearest statement of this view is found in Kelsen. See post, 328-329. See in particular
Olivecrona's caustic response on 329, n. 34.
71 On the difference between norms and value judgements see C. Fried, Right and Wrong
(1978), pp. 11-12. Fried defines a norm as "a judgement addressed to an agent, directing
choice" (p. 11).
n Cf Popper, post, 24.
" Post, 305.
74 Post, Chaps 10 and II.
.
" This is not to say that the 'legal "ought" may not in some instances, correspond with the
moral "ought"; cf post, 41.
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"OUGHT" AND

"Is"

The tendency to derive normative rules from physical or natural laws, or
to analyse or define them in terms of physical qualities or phenomena, is a
pervasive one. Thus many of the attempts to base positive law on an
immutably established natural law governing the universe have involved
an attempt to link normative rules directly with what are really conjectural hypotheses of factual character (i.e. in the nature of physical
laws). However, in 1740, Hume pointed out the fallacy of trying, as he
put it, to derive "ought" from "is", and argued that a normative statement could not be inferred from a purely factual one. 76 So, too, the efforts
to define moral norms in terms of something else, which can be ascertained or verified as a fact, such as pleasure or utility, involve a similar
confusion which has been stigmatised by G.B. Moore as "the naturalistic
fallacy".77 There is, in other words, an unbridgeable gap between "ought"
and "is", or norm and fact, but this does not mean, as has sometimes
been thought, that "ought" statements occupy a special world of existence of their own, distinct from physical reality. In the last century, the
work of the philosopher Wittgenstein on the uses of language as a solvent
of many of the puzzles and paradoxes that have perplexed philosophers78
also helped to bring out more clearly the distinction between normative
and factual usages of language. In this connection close consideration has
been given by moral philosophers and, more recently, jurists like Hart,
the Scandinavians and Raz, to the logical structure of the imperative and
normative forms of language, and although finality of opinion is not by
any means attained or perha!,s attainable, much of this sort of analysis is
illuminating not only in regard to ethics but also in relation to the nature
and logic of legal rules. 79 Thus the notion that a statement that something
ought to be done is not to give a factual description but to prescribe a
course of conduct based on the implication that reasons exist for so
acting, and also on the existence of standards and criteria of appraisal, by

7'

n

78
79

vw-

But I.M. Finnis denies that the true classical doctrine of natural law, which he identifies
in Aristotle and Aquinas, did this. He claims that classical natural law derives its normative conclusions not from an observation of human nature or physical law but a
reflective grasp of what is self-evidently good for men (Natural Law and Natural Rights
(1980), pp. 33-36 and Fundamentals of Ethics (1983), pp. 10-17).
Post, 1044. Hume's "law" has been challenged. A useful collection of essays on this
theme is W.O. Hudson (ed.), The Is/Ought Question (1969); the editor's lucid introduction is particularly recommended. See also L. Kolakowski, Positivist Philosophy (1972),
pp. 42-59. An excellent analysis of Hume's views is 1. Harrison, Hume's Moral Epistemology (1976), pp. 110-25. For the view that Hume himself offends against the principle
see I.M. Finnis, op. cit., pp. 37-38. P. Milton argues that the dichotomy anyway owes
more to Kant than Hume (1982) Legal Studies 14.
Cf post, 33.
Recent juristic writings adopting a linguistic approach include Ross, Directives and
Norms (1968), post, 1068, qlivecrona, Law As Fact (2nd ed., 1971), particularly Chaps 9
and 1-0, post, 858; the writings of H.L.A. Hart, see, for example, post, 59, 444 and Raz,
The Concept of a Legal System and Practical Reason and Norms (1975).
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which those reasons may be judged. A rule of law, however, differs80 from
this in that, though it does not state a fact but only prescribes a course of
conduct, it does not necessarily imply that reasons for compliance could
be sought and perhaps given, but rather that it is derived from a valid
authority.BI Such an authority can, as both Rume and Kelsen have
pointed out, consist in another norm. 82

FORM (OR STRUCTURE) AND CONTENT

Those jurists who have stressed the form or logical structure of legal and
other normative propositions have been disposed to adopt a "conceptual" kind of jurisprudence, laying emphasis on the fundamental form
of legal concepts without regard to their content. This was no doubt in
the mind of Austin when he sought to lay down a universal definition of
law, and to adumbrate the distinction between what he called general and
particular jurisprudence. Austin, indeed, fell a good deal short of
applying this notion with logical rigidity, since he sought to derive his
ultimate source of law, viz., sovereignty, from a basis of fact,83 but his
idea of general jurisprudence as concerned with the principles common to
various systems of law, and which those systems inevitably involve,
appears to recognise a structural identity which does not arise merely de
facto, but is logically inherent. This distinction is applied a good deal
more deliberately and consistently in the writings of Hans Kelsen. 84

PHILOSOPHY OF

LAW?

The choice between a philosophy or a science of law is no doubt to a large
extent a matter of terminology. Philosophy was once the fashionable
word, when physics was known as "natural philosophy" .85 But since that
day science has become all the rage, and as we have seen, many studies
beyond the physical sciences have sought shelter under the comforting
umbrella of science. Science, however, is concerned with empirically
observable facts and events, whereas philosophy is concerned with certain
ultimate questions of structure. Bertrand Russell once put it rather neatly
by saying that science is what we know, philosophy what we don't
80

81

82
83
84
8S

But on the rediscovery within the last decade of the relationship between law and
practical reason see MacCormick, post, 449.
Cf Nowell-Smith, op. cit., Chap. 13. Many rules of law also, however, like moral rules,
contain, so to speak., a built-in standard of appraisal, e.g. a legal duty of care implies that
reasons exist for taking such care, and criteria exist for appraising these reasons. Such
criteria, however, need not necessarily coincide with those of morals in a comparable
'
case. Cf post, 40.
Post, 24, 329, but cf 325.
Post, 299.
Post, Chap. 5.
Cf Ryle, in British Philosophy in Mid-Century (Mace, ed.), pp. 257-258.
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know. 86 Nowadays, the emphasis in Anglo-Saxon countries8? is rather on
the structure of language and logic than on a search for some ultimate
metaphysical reality beyond the realm of empirical fact. But be that as it
may, philosophers in one form or another are still seeking after, or at
least analysers of, what Whitehead calls "unifying concepts".88 and in this
sense we may perhaps regard those jurists who study law in its normative
aspects, and who seek to identify and analyse the conceptual structure of
all legal systems, as legal philosophers rather than legal scientists. The
latter, indeed, so far as they concern themselves with general jurisprudence, might be expected to identify and compare what may be the
common elements of different legal systems as a matter of fact rather
than of logical necessity. Austin, though he does speak of the science of
jurisprudence, also uses the description "philosophy of positive law",8g
Kelsen, on the other hand, despite the philosophical character of his
approach, insists that his theory is a pure science of law. Yet what he
apparently desires to emphasise by this nomenclature is the elimination
(as with Austin before him) of all extraneous matter from the study of
positive law, such as natural law or ethics. Kelsen also insists that he had
purged his science of all ideological elements whatsoever,9o but he hardly
seems to have been any more successful than other jurists in achieving a
total catharsis of this nature.

THE NEED FOR A COMPREHENSIVE JURISPRUDENCE

Although, therefore, both the law as a system of norms, and as a fonn of
social control based on certain patterns of human behaviour, are equally
legitimate fields of study and inquiry, it is suggested that it is an unduly
narrowing attitude to limit jurisprudence rigidly to one approach derived
from one or other of these viewpoints alone. Each represents a vital
aspect of the legal process, and any attempt to exclude one in favour of
the other must result in an incomplete picture of the subject-matter of
jurisprudence. Nor does there appear to be any sufficient warrant for
treating these two approaches as quite distinct fields of study, after the
manner of Kelsen. To give an illustration, an adequate presentation of
the judicial process requires an examination not only of the logical
working of a system of norms but also a study of the actual factors
involved in the application and development of legal materials by judges
and to consider one without the other is to provide a very imperfect and
distorted view, whether the bias is normative, as, for instance, with
Kelsen, or factual, as with the Realists. This is not to say that jurists may
86
•7

88
89
90

B. Russell, My Philosophical Development, p. 276.
Unlike in Continental countries: see Passmore. 100 Years of Philosophy (1975), pp. 459460.
See A.N. Whitehead, The Cpncept of Nature (1920).
See post, 19.
Post. 307.
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not be entirely justified in confining their particular study to some special
aspect of the whole field of jurisprudence. In this way, a writer such as
Salmond may desire to confine himselLt0 what Austin called particular
jurisprudence, namely, "those more fundamental conceptions and principles which serve as the basis of the concrete details" of a particular
system, such as English law. 91 Indeed, even if a preference is felt for a
more generalised fonn of jurisprudence, it must be borne in mind that the
search for universal elements, whether in the realm of concepts or in that
of actual patterns of social behaviour, may prove somewhat unrewarding. Moreover, jurisprudence, like other social studies, may well be just as
interested in diversity as in uniformity.

J. AUSTIN
The Uses of the Study of Jurisprudence
(ed. H.L.A. Hart, 1954)
Proper subject ofjurisprudence

The appropriate subject of Jurisprudence, in any of its different departments, is
positive law: Meaning by positive law (or law emphatically so called), law
established or "positum", in an independent political community, by the express
or tacit authority of its sovereign of supreme government.
Considered as a whole, and as implicated or connected with one another, the
positive laws and rules of a particular or specified community, are a system or
body of law. And as limited to anyone of such systems, or to any of its component parts, jurisprudence is particular or national.
Though every system of law has its specific and characteristic differences, there
are principles, notions, and distinctions common to various systems, and forming
analogies or likenesses by which such systems are allied.
Many of these common principles are common to all systems:-to the scanty
and crude systems of rude societies, and the ampler and maturer systems of
refined communities. But the ampler and maturer systems of refined communities
are allied by the numerous analogies which obtain between all systems, and also
by numerous analogies which obtain exclusively between themselves. Accordingly, the various principles common to maturer systems (or the various analogies
obtaining between them), are the subject of an extensive science: which science (as
contra-distinguished to national or particular jurisprudence on one side, and on
another, to the science of legislation) has been named General (or comparative)
Jurisprudence, or the' philosophy (or general principles) of positive law.
As principles abstracted from the positive systems are the subject of general
9\

Salmond, Jurisprudence (lltb ed.), pp. 2-3 (not in 12th cd.). Salmond, unlike Austin,
regarded this as general jurisprudence, which was not the study of legal systems in
general, but of the fundamental elements in a particular system. Jerome Hall (Studies in
Jurisprudence and Criminal TheQry (1958), pp. 7-24) distinguishes legal theory from
jurisprudence on the basis of the level of generality. He points out that it is not the extent
of the system discussed but the generality of the concepts which determines the nature of
the subject, Legal theory deals with the general principles involved in branches of positive
law, e.g. mens rea, mistake, etc., while jurisprudence describes the more universal concepts inherent in legal theory, e.g. causation, "It includes the search for ultimate conceptions in terms of which, all legal knOWledge can be signiftcantly expressed" (p. 24). See
further King (1966] C.L.l: 106.
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jurisprudence, so is the exposition of such principles its exclusive or appropriate
object. With the goodness or badness of laws, as tried by the test of utility (or by
any of the various test which divide the opinions of mankind), it has no immediate
concern. If, in regard to some of the principles which form its appropriate subject,
it adverts to considerations of utility, it adverts to such considerations for the
purpose of explaining such principles, and not for the purpose of detennining
their worth. And this distinguishes the science in question from the science of
legislation: which affects to detennine the test or standard (together with the
principles subordinate or consonant to such test) by which positive law ought to
be made, or to which positive law ought to be adjusted.
If the possibility of such a science appear doubtful, it arises from this; that in
each particular system, the principles and distinctions which it has in common
with others, are complicated with its individual peculiarities, and are expressed in
a technical language peculiar to itself.
It is not meant to be affirmed that these principles and distinctions are conceived with equal exactness and adequacy in every particular system. In this
respect different systems differ. But, in all, they are to be found more or less
nearly conceived; from the rude conceptions of barbarism, to the exact conceptions of the Roman lawyers or of enlightened modern jurists.
I mean, then, by General Jurisprudence, the science concerned with the
exposition of the principles, notions, and distinctions which are common to
systems of law: understanding by systems of law, the ampler and maturer systems,n which, by reason of their amplitude and maturity, are pre-eminently
pregnant with instruction.
.
Of the principles, notions, and distinctions which are the subjects of general
jurisprudence, some may be esteemed necessary. For we cannot imagine coherently a system of law (or system of law as evolved in a refined community),
[pp. 365-367J
without conceiving them as constituent parts of it.93
The word Jurisprudence itself is not free from ambiguity; it has been used to
denoteThe knowledge of Law as a science, -combined with the art of practical habit or
skill of applying it; or, secondly,
Legislation,-the science of what ought to be done towards making good laws,
combined with the art of doing it.
Inasmuch as the knowledge of what ought to be, supposes a knowledge of what
Q2

Q'l

[Note that Austin expressly excludes from his conception and jurisprudence immature
systems, such as primitive customary and feudal laws. Cf post, 40. M. Barberis (1996) 9
Ratio Juris. I throws some contemporary light on Austin's project. using insights from
debates on conceptual relativism. W. Twining, Globalisation and Legal Theory (2000),
Chap. :'. offers valuable context to Austin's thinking.]
[Austin proceeds to give as examples of such necessary principles, notions and distinctions, the following notions of duty, right, liberty, punishment, redress; with their various
relations to one another, and to law, sovereignty and independent political society; the
distinction between written and unwritten law; the distinction between rights availing
against the world at large and variously restricted rights; the division of obligations into
those arising from contract and from injuries, and from other sources; and the distinction
between civil injuries and crimes (see W.L. Morison, John Austin (1982), pp. 118-l21).
Stone, Legal System and Lawyers' Reasonings (1964), pp. 82-85. sees here "Austin's
tendency to straddle the particularist and universalist view". He believes that Austin
makes unwarranted inferences from English and Roman law, the only two systems with
which he was familiar.
Austin goes on to refer to other principles, notions and distinctions which are not
"necessary" in the above sense, but which on grounds of utility occur very generally in
mature systems of law. and. therefore, may be ranked with the general principles wh.ich
are the subjects of general jurisprudence. He gives as an example, the distinction between
the law of persons ·and the law of things. as a basis for a scientific arrangement of a body
of law. Cf. Margaret Mead, post, 225.J
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is, legislation supposes jurisprudence, but jurisprudence does not suppose legislation. What laws have been and are, may be known without a knowledge of what
they ought to be. Inasmuch as a knowledge of ~hat ought to be, is bottomed on a
knowledge of antecedents cognato genere, legislation supposes jurisprudence.
With us, Jurisprudence is the science of what is essential to law, combined with
the science of what it ought to be. It is particular or universal. Particular Jurisprudence is the science of any actual system of law, or of any portion of it. The
only practical jurisprudence is particular.
The proper subject of General or Universal Jurisprudence (as distinguished
from Universal Legislation) is a description of such subjects and ends of Law as
are common to all systems; and of those resemblances between different systems
which are bottomed in the common nature of man, or correspond to the
resembling points in their several positions.
And these resemblances will be found to be very close, and to cover a large part
of the field. They are necessarily confined to the resemblances between the systems
of a few nations; since it is only a few systems with which it is possible to become
acquainted, even imperfectly. From these, however, the rest may be presumed.
And it is only the system of two or three nations which deserve attention:-the
writings of the Roman Jurists; the decisions of English Judges in modern times;
the provisions of French and Prussian Codes as to arrangement. [pp. 372-373]

W.L. TWINING
Some Jobs for Jurisprudence
(1974)94
[I1he most widely held view of jurisprudence as a subject, that which was
expressed by Julius Stone as "the lawyer's extraversion" ...
It is lawyer's examination of the precepts, ideals and techniques of the law in the light
derived from present knowledge in disciplines other than the law. It is an attempt, which
always remains imperfect, to fulfil for the law the object strikingly posed by the late Mr
Justice Holmes of showing "the rational connection between your fact and the frame of
the Universe. To be master of any branch of knowledge you must muster those which lie
next to it. "95

In this view, the main function of the jurist is as a conduit. He ventures forth from
the law to garner what one or more neighbouring disciplines have to offer
respecting questions of a general nature that have been thrown up in legal contexts. His role is to bring back the ideas, techniques, and insights of that other
discipline and to integrate or assimilate them into the intellectual milieu of the
law. The achievements of many leading jurists can be interpreted in this way; for
instance, perhaps the main contribution of Roscoe Pound was to import into
Anglo-American law some of the ideas of nineteenth century German jurists and
social thinkers, such as Ihering, Post and Kohler. Similarly one of the main
achievements of H.L.A. Hart has been to introduce, or at least to reintroduce, to
us the techniques and modes of thought of English analytical philosophy. More
recently Albert Ehrenzweig has tried to do something similar with
psychoanalysis. 96
The role of conduit is not necessarily an easy nor an exclusive one: often in
performing this function the jurist has done something more and has typically
produced some additional element which can be justly claimed as an original
9<4

95
96

[From (1974) 1 British J. ofLaw and Society 149.]
J. Stone, Legal Systems and Lawyers' Reasoning (1964), p. 16.
A. Ehrenzweig, Psychoanalytic Jurisprudence (1971).
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contribution. But the essential nature of the process is for someone to venture
forth from the intellectual milieu of the law and to come back with spoils from
elsewhere and to present them in assimilable form. 97
Of course the role of jurist as conduit is by no means the only function of
juristic activity. Fundamental issues, what might be termed "high theory", have a
central place in jurisprudence. Very general questions about the nature and
functions of law, the concept of a legal system, the relationship between law and
morality, the differences between law and other types of social control, perennial
questions about justice, and ultimate questions about the epistemological and
other fundamental assumptions of legal discourse, stand at the core of legal
theory. Most of these questions are in a sense philosophical; but even at this
rarified level the approach of jurists is often influenced, more or less directly, by
the centripetal, participant-orientation of law. However, few, if any, of these
questions are exclusively of jurist concern. For at this level the boundaries
between disciplines recede to vanishing point. I do not want to pursue here the
question whether it is even meaningful to talk of an "autonomous discipline", but
it is scarcely open to question that many, if not all, of the more general and
fundamental questions of jurisprudence are not only shared with philosophers,
political theorists, and social theorists, but also require for their resolution concepts and techniques which have been largely developed by people other than
jurists.
It is important to emphasize that concern with "high theory" represents only
one part of jurisprudence, as I have used this term. There is a wide range of
questions of a lower order which are also a proper focus of juristic attention; and
it is a dis-service to dismiss concern with such questions as being unphilosophical
or untheoretical or in some way not worthy of the attention of serious jurists. It is
difficult to make this point without appearing to be siding with the philistines or
involving oneself in a particular sterile kind of controversy. But while it is perfectly proper that some jurists should be concentrating primarily on "high theory", there are dangers that if this is accompanied by mandarin over-refinement
or by certain kinds of unnecessary intellectual snobbery, jurisprudence and juristic activity may get out of touch with the general intellectual milieu of the law; as
a result a nation's jurisprudence may fail to make some of its most important, but
more modest, contributions to its legal culture. There are some who would
maintain that this has happened to some extent in recent years with analytical
jurisprudence in England; and that as a result, certain important kinds of juristic
concern have to a large extent been neglected. In particular three such concerns
are germane to the theme of this paper.
fa) the study, criticism and improvement of the working theories and operative ideas of participants in legal activities;
(b) the formulation of theories of the middle order (in the Mertonian sense)
and of fertile hypotheses to guide research and enquiry in various areas,
especially in new and neglected fields of study; and
(c) the synthesizing function: to chart and, where appropriate, to re-draw the
general map of the intellectual milieu of the law.
All that is a bit of a mouthful and needs some clarification. First, working theories. All participants in legal activities, from solicitors to judges, from law
reformers to writers of textbooks, have working theories, in the sense that they
have conceptions of the nature of their tasks, how best to go about them and what
is the relationship of their activity to some broader picture. Such conceptions may
be more or less articulate, more of less coherent or more or less suited to the
actual potential tasks involved. One function of jurisprudence is to identify, to
articulate and to exa~pe critically, these working theories. In short,
'7 On the pitfalls of eclecticism see Campbell (1974) 1 British J.

0/ Law and Society 24-26.
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jurisprudence is not only the lawyer's extraversion; for some purposes it is also the
lawyer's introspection. One such purpose is to suggest changes or improvements.
One service demanded of the academic lawyer and the jurist by their clients to
provide guidance, especially general guidance, 'on how to set about performing
their tasks. Some of this guidance is quite specific, e.g. detailed proposals for law
reform, or specialized advice on abstruse points of law, but in a broader sense
what is wanted is general guidelines on how to set about perfonning their tasks.
Juristic literature abounds with attempts to provide such theories: Bentham's
Science of Legislation. Karl Llewellyn's theory of the Grand Style of appellate
judging and advocacy, and, in a less pure form, the articulated more general
assumptions of the Ormrod Committee on Legal Education are examples. 98 I
would include under this head a recommended set of general intellectual procedures for planning a contextual course or book. On the whole the response of
jurists to such demands have been patchy and unsystematic, perhaps because of
the strongly pragmatic tendencies of the common law. One of the main failures of
jurisprudence in England in the 20th century has been its failure systematically to
examine and bring into the open the working assumptions and operative ideas of
various kinds of participant in legal processes and to examine these critically in
the light of some more general conceptions about the nature of our legal culture
and the actual and potential role of law and lawyers in society. This failure of
jurisprudence is clearly illustrated in the field of so-called "law reform" and more
generally of law making in this country. The public debate on the Eleventh
Report of the Criminal Law Revision Committee on Evidence, published in 1972,
provides a particularly striking example. 99 For neither the authors of the report
nor the majority of their critics seem to have had very clear conceptions about the
nature of the exercise-there was lacking not only a coherent theory of the nature
of the law of evidence and its place in criminal process and in social control of
crime, but also, more generally, a coherent theory of law reform analogous to
Bentham's Science of Legislation. 1
A similar kind of guidance is needed in the academic sphere in respect of
developing new fields, re-thinking old ones and guiding research. The pragmatism
of the common law approach to legal problems in the world of practice is matched to quite remarkable degree by a similar distrust not only of very general, but
even of middle order, theorizing in respect of research and other intellectual
activities. 2 This is a large and controversial subject, but suffice to say here that the
continued vitality of the rather wild and largely discredited generalizations of Sir
Henry Maine is perhaps less a tribute to his perspicuity, than an indication of a
dearth of comparable middle order hypotheses even today.
Next, the synthesizing function: to chart and, where appropriate, to redesign
the general map of the intellectual milieu of the law. In other words, to explore
and articulate general frames of reference for law as an academic discipline. What
I have in mind is very close to Karl Llewellyn's idea of a working whole view of
law3 and Blackstone's conception of the lawyer's map of his world. 4 Such maps
can be evaluated partly in terms of the criteria of relevance they adopt and the
criteria of significance they incorporate. But ultimately they rest on a more
general ideology, whether or not that ideology is fully articulated. It would be
98
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J. Bentham, Works, passim (Bowring ed.) [and see post, 248]; K.N. Llewellyn, The
Common Law Tradition: Deciding Appeals (1960) [and see post, 1021]; Report of the
Committee on Legal Education (1971); Cmnd. 4595.
(1972) Cmnd. 4991. [This debate continues. Some of its proposals were implemented in
the Police and Criminal Evidence Act 1984.]
See Twining, "The Way of the Baffled Medic" (1973) 12 J. Society of Public Teachers of
Law (N.S.) 348. [On evidence and legal theory see Twining (1984) 47 M.L.R. 261.]
See generally, R.K. Merton, So.cial Theory and Social Structure (revised ed., 1957).
See Karl Llewellyn and the Realist Movement, op, cit., Chap. 9 and Appendix C.
1 Commentaries 35 (on the study of law).
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crying for the moon to expect a general consensus at this level in Britain at the
present time. My complaint is not that we do not have one map, but that we do
not have any which are both modem and accessible, whereas we should have
several competing alternative ones. That is to say British academic lawyers do not
at present seem to have any clearly usable general theories to their short term and
middle term needs, to give some coherence to their approach to their subject. The
incoherence of many of our present efforts are in part attributable to different
aims and concerns, but they are also in part attributable to lack of coherent
frames of reference for those who have similar concerns and aims.
I have so far concentrated on five functions of legal theorizing: the conduit
function, high theory, the development of working theories and of theories of the
middle order, and the synthesizing function. In selecting these five jobs of jurisprudence I do not wish to imply that they are the only ones. For instance,
nothing has been said here of the educational functions of jurisprudence courses,
the therapeutic functions of certain kinds of juristic analysis, nor the allegations
of radical jurists that the main function or orthodox, bourgeois jurisprudence has
been to obfuscate and to legitimate the existing legal order. 5 Nor is there time to
digress on jurisprudence as part of the history of ideas. More important, I do not
think that an adequate account of jurisprudence can be given solely in functional
terms. But to talk in these terms helps to emphasize the participant-orientation of
much of juristic as well as legal discourse and to set the stage for consideration of
the part played by jurisprudence in the expository tradition of academic law and
of the reaction against it.
[pp. 157-161]
J. SHKLAR
Legalism
(1964)
Law and Ideology

What is legalism? It is the ethical attitude that holds moral conduct to be a matter
of rule following, and moral relationship to consist of duties and rights determined by rules. Like all moral attitudes that are both strongly felt and widely
shared it expresses itself not only in personal behaviour but also in philosophical
thought, in political ideologies, and in social institutions. As an historical phenomenon, it is, moreover, not something that can be understood simply by
defining it. Such a morality must be seen in its various concrete manifestations, in
its diverse applications, and in the many degrees of intensity with which men in
different places and conditions have abided by it. It is in short, a complex of
hu.1ll.an qualities, not a quantity to be measured and labelled.
Legalism, so understood, is thus often an inarticulate, but nonetheless consistently followed, individual code of conduct. It is also a very common social
ethos, though by no means the only one, in Western countries. To a great extent it
has provided the standards of organization and the operative ideals for a vast
number of social groups, from governmental institutions to private clubs. Its most
neady complete expression is in the great legal system of the European world.
Lastly, it has also served as the political ideology of those who cherish these
systems of law and, above all, those who are directly involved in their maintenance-the legal profession, both bench and bar. The court of law and the trial
according to law are the social paradigms, the perfection, the very epitome, of
legalistic morality. They are, however, far from being its only expressions. Indeed,
they are inconceivable without the convictions, mores, and ideology that must
permeat<: any society which- wished to maintain them. Yet the spirit of legalism is
5

See Campbell, op. cit., p. 54.
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not now, and never has been, the only morality among men even in generally
legalistic societies. The full implication of this moral and political diversity,
though its existence is commonly acknowledged and often regretted, has rarely
been thoroughly investigated. This is by no' means surprising, since almost all
those who have devoted themselves to the study of legalistic morality and institutions have been their zealous partisans and promoters, anxious to secure their
moral empire.
Even though it is no sign of disaffection for legalism to treat it as but one
morality among others, such a view has not been congenial to any of the traditional theories of law. These have been devised almost exclusively by lawyers and
philosophers who agree in nothing but in taking the prevalence of legalism and of
law for granted, as something to be simply defined and analysed. The consequences for legal theory have not been altogether fortunate. The urge to draw a
clear line between law and non-law has led to the constructing of ever more
refined and rigid systems of formal definition. This procedure has served to isolate
law completely from the social context within which it exists. Law is endowed
with its own discrete, integral history, its own "science," and its own values,
which are all treated as a single "block" sealed off from general social history,
from general social theory, from politics, and from morality. The habits of mind
appropriate, within narrow limits, to the procedures of law courts in the most
stable legal systems have been expanded to provide legal theory and ideology with
an entire system of thought and values. This procedure has served its own ends
very well: it aims at preserving law from irrelevant considerations, but it has
ended by fencing legal thinking off from all contact with the rest of historical
thought and experience.
As an alternative to this unsatisfactory situation, it is suggested here that one
ought not to think oflaw as a discrete entity that is "there," but rather to regard it
as part of a social continuum. At one end of the scale of legalistic values and
institutions stand its most highly articulate and refined expressions, the courts of
law and the rules they follow; at the other end is the personal morality of all those
men and women who think of goodness as obedience to the rules that properly
define their duties and rights. Within this scale there is a vast area of social beliefs
and institutions, both more and less rigid and explicit, which in varying degrees
depend upon the legalistic ethos. This would provide an approach suitable to law
as an historical phenomenon, and would replace the sterile game of defining law,
morals, and politics in order to separate them as concepts both "pure" and
empty, divorced from each other and from their common historical past and
contemporary setting. . .
[pp. 1-3]
Lastly, there is legalism itself. To say that it is an ideology is to criticise only
those of its traditional adherents who, in their determination to preserve law from
politics, fail to recognise that they too have made a choice among political values.
In itself this would hardly be a new accusation, nor a very important one. What
does matter is again the intellectual consequences of this denial, and the attendant
belief that law is not only separate from political life but that it is a mode of social
action superior to mere politics. This is what will later be discussed as "the policy
of justice," for legalism as an ideology does express itself in policies, in institutional structures, and in intellectual attitudes. As a social ethos which gives rise to
the political climate in which judicial and other legal institutions flourish, legalism
is beyond reproach. It is the rigidity of legalistic categories of thought, especially
in appraising the relationship of law to the political environment within which it
functions, that is so deleterious. This is the source of the artificiality of almost all
legal theories and is what prevents its exponents from recognising both the
strength and weaknesses of law and legal procedures in a complex social world.
Legalism as an ideology is the common element in all the various and conflicting modes of legal thi~king ... It is what gives legal thinking its distinctive
flavour on a vast variety of social occasions, in all kinds of discourse, and among
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men who may differ in every other ideological respect. Legalism is, above all, the
operative outlook of the legal profession, both bench and bar. Moreover. most
legal history, whether it be analytical positivism or natural law thinking, depends
on categories of thought derived from this shared professional outlook. The
tendency to think of law as "there" as a discrete entity, discernibly different from
morals and politics, has its deepest roots in the legal profession's views of its own
functions, and forms the very basis of most of our judicial institutions and
procedures.
. . . The dislike of vague generalities, the preference for case-by-case treatment
of all social issues, the structuring of all possible human relations into the form of
claims and counter-claims under established rules, and the belief that the rules are
"there"-these combine to make up legalism as a social outlook. When it
becomes self-conscious, when it challenges other views, it is a full-blown ideology.
Since lawyers are engaged in their daily lives with political or social conflicts of
some kind, they are bound to run up against perspectives radically different from
their own. As law serves ideally to promote the security of established expectations, so legalism with its concentration on specific cases and rules is, essentially,
conservative. It is not, however, a matter of "masking" a specific class and economic interest. Not only do lawyerly interests often differ from those of other
conservative social groups, businessmen's for example, but legalism is no mask
for anything. It is an openly, intrinsically, and quite specifically conservative view,
because law is itself a conservatizing ideal and institution. In its epitome, the
judicial ethos, it becomes clear that this is the conservatism of consensus. It relies
on what appears already to have been established and accepted. When constitutional and social changes have become inevitable and settled, the judiciary
adapts itself to the new order. The "switch in time" from 1937 onwards, after all,
involved the whole federal bench eventually, not just one Supreme Court justice.
For the judiciary to remain uncontroversial is the mark of neutral impartiality.
Adjustment is therefore its natural policy, whenever possible.
The limits to such adaptation are to be found not in judicial attitudes but in
society itself, when no consensus prevails to allow the judiciary to appear neutral.
When a consensus does emerge, as it rarely does, adjustment is easier. The ease
with which the English judiciary not only accommodated itself to socialist legislation. but even bent backwards to facilitate its enforcement, shows how the belief
in statute law as "there" can help an immensely conservative set of lawyers to
adapt itself to politicaljorce majeure. Yet in 1911 Winston Churchill had said in
Parliament that it was impossible for trade unions to expect fairness or understanding of the nature of social conflicts from the judiciary. Even before turning
to Marxism, Harold Laski assumed that no amount of personal impartiality
could save the English judiciary from its upper-class outlook. 6 That English
barristers have not as a group been drawn to the cause of socialism remains true.
lt is not likely that the judiciary is now composed of ardent Labour sympathizers.
Far from it. However, men live up to the expectations that their own ideology
imposes upon them and to the demands of public office. Faced with the consensus
that supported the reforming legislation of the first years after the war, the
judiciary demonstrated its neutrality by adapting to the new order as it had
supported the 01d. 7
Aloofness from politics and impartiality depend upon avoidance of conflict
with other, more powerful political agents. The politics of judicial legislation is
exposed as such only when there is conflict. As long as there is no opposition to
them, decisions seem to be not choices but accepted necessities. There is no reason
6
7

Laski, Studies In Law and Politics (1932), pp. 163-180, 230.
[But see O'Higgins and Parting1;on, 32 M.L.R. 53. See also Griffith, The Politics of the
Judiciary (1997) and J. Hackney. "The Politics of the Chancery" [1981] Current Legal
Problems 113.]
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to suspect the "legal caste" of using the "thereness" of law as a cover in order to
exercise political power irresponsibly.s Ideology is rarely so rational or so purposefully designed a Machiavellian scheme. N~ither natural law nor positivism is
"there" to hide anything. They are not contrived to protect the judiciary or the
bar. They are ideas that correspond, each in its way, to the professional experiences and necessities of bench and bar, and that help to maintain their identity,
their social place, and their sense of purpose. However, both natural law theories
and analytical positivism allow judges to believe that there always is a rule
somewhere for them to follow. The consensus of society or of its wise men, a
statute (however broadly interpreted), a precedent (however twisted in meaning),
all are somehow present to serve as rationalizations to which a judge must resort
if his decisions are to meet the demands that a legalistic conscience and his office
make upon him.
If many lawyers, in American especially, do recognize that the courts do legislate and make basic social choices, this is less true and even less accepted in
other countries. Even in the United States, moreover, the public at large and
important sections of the bar do not perceive their functions thus. The courts are
expected to interpret the law, not to alter it. Professional ideology and public
expectations, in fact, do mould the conduct of the judiciary and its perception of
its role. To seek rules, or at least a public consensus that can serve in place of a
rule, must be the judge's constant preoccupation, and it affects his choices in ways
that are unknown to less constrained political agents. To avoid the appearance of
arbitrariness is a deep inner necessity for him. The trouble is that the possibility of
aloofness does not depend on the judge's behaviour alone, but also on the public
responses to it. In England, given the acceptance of Parliamentary sovereignty,
the judiciary is not exposed to controversy as extensive as that in America. Here
both the nature of the issues placed before the courts and the greater scope of
choice available put the judiciary inevitably into the very midst of the great
political battles of the nation. Elective state judiciaries, moreover, are bound to
remain subject to public scrutiny, which the English judiciary is spared.
In any case, no basic social decision, whether made by court or legislation, can
ever meet with unanimous approval in a heterogeneous society. Without consensus the appearance of neutrality evaporates. Every offended party characteristically responds to a decision by accusing the judges of "legislating." It is not the
law, which is clearly far from self-evident, but the judge, who is at fault, and an
erring judge is a legislating judge, since the losing party begins its case by presenting its version of the true law. The result is that, as denunciations of "lawmaking" multiply, the legalistic ethos is reinforced and the likelihood of judges
satisfying it becomes increasingly rare. As long as substantial interests and
expectations are disappointed by judicial decisions, there can be no realization of
legalistic hopes for a neutral judicial process. Law exists to satisfy legally argued
expectations, and the loser is sure to feel that the judge, not the law, has arbitrarily deprived him of "his own." The easiest resort, under such circumstances, is
for judges to escape into fonnalism when they can. For American judges this is
frequently not possible. In England it is. As for analytical legal theory, it is more
than anything an effort to enhance the fonnalism that is already a built-in feature
of legal discourse. Modem legal theory would be incomprehensible if it were

8

Watkins, The State As A Political Concept (1934), pp. 51-56.
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forgotten that its creators are themselves lawyers and that professional habits of
mind exercise a real influence upon them as they strive to extract the formal
essence of law from the confusion of its historical reality.9
[pp. 8-13]

D.mJME
A Treatise of Human Nature
(ed. 1777)

"Is" and "Ought"

I cannot forbear adding to these reasonings an observation, which may, perhaps,
be found of some importance. In every system of morality, which I have hitherto
met with, I have always remark'd, that the author proceeds for some time in the
ordinary way of reasoning, and establishes the being of God, or makes observations concerning human affairs; when of a sudden I am surpriz'd to find that
instead of the usual copulations of propositions, is and is not, I meet with no
proposition that is not connected with an ought, or an ought not. This change is
imperceptible; but is, however, of the last consequence. For as this ought, or ought
not, expresses some new relation or affirmation, 'tis necessary that it shou'd be
observ'd and explain'd; and at the same time that a reason should be given, for
what seems altogether inconceivable, how this new relation can be a deduction
from others, which are entirely different from it. But as authors do not commonly
use this precaution, I shall presume to recommend it to the readers; and am
persuaded, that this small attention wou'd subvert all the vulgar systems of
morality, and let us see, that the distinction of vice and virtue is not founded
merely on the relations of objects, nor is perceiv'd by reason. LO
K.POPPER
The Poverty of Historicism
(1957)

Method of science

What is important is to realize that in science we are always concerned with
explanations, predictions, and tests, and that the method of testing hypotheses is
always the same. From the hypothesis to be tested-for example, a universal
law-together with some other statements which for this purpose are not
9

10

[Shklar's book fonned the focus of a symposium to which Shklar herself, Shuman, Coons
and Jones contributed. See (1966) 19 J. of Legal Education 49 et seq. One telling illustration of legalism is described by Coons, ibid., p. 67, as the "cult of winner-take-all".
"For any given dispute submitted to adjudication" he rightly remarks, "only two solutions exist: for plaintiff or defendant: it makes litigation what the game theorists describe
as a zero-sum game." On this theme see Coons, further, in (1964) 58 Northwestern
University L. Rev. 50. Arnold, The Symbols of Government (1935), pp. 10-15 is also
critical.]
[This passage makes a point of great significance between "is" and "ought", i.e. propositions which state facts on the one hand, and which prescribe norms on the other. The
"logic" of these two types of statements is different, with the result that we cannot
properly infer norms from facts, or translate one into the other, at least without a good
deal of qualification. See further on this, ante, 11, and post, 257, 864. For a detailed study
of the historical origins of the distinction between "is" and "ought", see A. Brecht,
Political Theory (1959), ~hap. 5. Brecht minimises the influence of Hume and attributes
much greater importance to later German philosophy. The early history of positivism is
also traced by L. Kolakowski, Positivist Philosophy (1972), Chap. 2.]
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considered as problematie--for example, some initial conditions-we deduce
some prognosis. We then confront this prognosis, whenever possible, with the
results of experiment or other observations. ~Agreement with them is taken as
corroboration of the hypothesis, though not as final proof; clear disagreement is
considered as refutation or falsification.
The result of tests is the selection of hypotheses which have stood up to tests, or
the elimination of those hypotheses which have not stood up to them and which
are therefore rejected. It is important to realize the consequences of this view.
They are these: all tests can be interpreted as attempts to weed out false theoriesto find the weak points of a theory in order to reject it if it is falsified by the test.
This view is sometimes considered paradoxical; our aim, it is said, is to establish
theories, not to eliminate false ones. But just because it is our aim to establish
theories as well as we can, we must test them as severely as we can; that is, we
must try to find fault with them, we must try to falsify them. Only if we cannot
falsify them in spite of our best efforts can we say that they have stood up to
severe tests. II This is the reason why the discovery of instances which confirm a
theory means very little if we have not tried, and failed, to discover refutations.
For if we are uncritical we shall always find what we want; we shall look for, and
find, confirmations, and we shall look away from, and not see, whatever might be
dangerous to our pet theories. In this way it is only too easy to obtain what
appears to be overwhelming evidence in favour of a theory which, if approached
critically, would have been refuted. In order to make the method of selection by
elimination work, and to ensure that only the fittest methods survive, their
struggle for life must be made severe.
This, in outline, is the method of all sciences which are backed by experience.
But what about the method by which we obtain our theories or hypotheses? What
about inductive generalizations, and the way in which we proceed from observation to theory? To this question ... I shall give two answers. 12 (a) I do not believe
that we ever make inductive generalizations in the sense that we start with
observations and try to derive our theories from them. I believe that the prejudice
that we proceed in this way is a kind of optical illusion, and that at no stage of
scientific development do we begin without something in the nature of theory,
such as a hypothesis, or a prejudice, or a problem--often a technological one-which in some way guides our observations, and helps us to select from the
innumerable objects of observation those which may be of interest. 13 But if this is
so, then the method of elimination-which is nothing but that of trial and error
...-can always be applied. However, I do not think that it is necessary for our
present discussion to insist upon this point. For we can say (b) that it is irrelevant
from the point of view of science whether we have obtained our theories by
jumping to unwarranted conclusions or merely by stumbling over them (that is,
by "intuition")14 or by some inductive procedure. The question, "How did you
first find your theory?" relates, as it were, to an entirely private matter, as opposed
to the question "How did you test your theory?" which alone is scientifically

[But many theories which nobody accepts today have never been falsified. Medawar,
Induction and Intuition in Scientific Thought (1969), has commented: "Theories are
repaired more often than they are refuted .,. Sometimes theories meekly fade away ...
More often they are merely assimilated into wider theories in which they rank as special
cases. [Some theories] ... have been trivialised" (p. 30).]
12 [et Medawar, ibid., pp. 40-44 for a catalogue of the deficiencies of inductivism.]
13 [It is interesting to note that so creative a scientific theorist as Darwin seem gradually to
have changed his view from the idea that science consists in collecting facts from which
general laws may be deduced, to the notion that observation of facts needs to be guided
by theory: see N. Barlow (ed.) Autobiography of Charles Darwin, (1958), especially pp. 70,
98,119 and 157-164. See also 10. Wisdom, Foundations of Inference in Natural Science.]
14 [ct Medawar, ibid., pp. 56 et seq. on the role of "luck" in scientific discovery.]
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relevant. And the method of testing described here is fertile; it leads to new
observations, and to a mutual give and take between theory and observation.
Now all this, [ believe, is not only true for the natural but also for the social
sciences. And in the social sciences it is even more obvious than in the natural
sciences that we cannot see and observe our objects before we have thought about
them. For most of the objects of social sciences if not all of them, are abstract
objects; they are theoretical constructions. IS (Even "the war" or "the army" are
abstract concepts, strange as this may sound to some. What is concrete is the
many who are killed; or the men and women in uniform, etc.) These objects, these
theoretical constructions used to interpret our experience, are the result of constructing certain models 16 (especially of institutions), in order to explain certain
experiences I7-a familiar theoretical method in the natural sciences (where we
construct our models of atoms, molecules, solids, liquids, etc.) It is part of a
method of explanation by way of reduction, or deduction from hypotheses. Very
often we are unaware of the fact that we are operating with hypotheses or theories, and we therefore mistake our theoretical models for concrete things. This is
a kind of mistake which is only too commonY
[pp. 132-136]
A very brief remark may be added here on the problem of complexity. There is
no doubt that the analysis of any concrete social situation is made extremely
difficult by its complexity. But the same holds for any concrete physical situation. I9 The widely held prejudice that social situations are more complex than
physical ones seems to arise from two sources. One of them is that we are liable to
compare what should not be compared; [ mean on the one hand concrete social
situations and on the other hand artificially insulated experimental physical
situation. (The latter might be compared, rather, with an artificially insulated
social situation-such as a prison, or an experimental community.) The other
source is the old belief that the description of a social situation should involve the
mental and perhaps even physical states of everybody concerned (or perhaps that
it should even be reducible to them). But this belief is not justified; it is much less
justified even than the impossible demand that the description of a concrete
chemical reaction should involve that of the atomic and sub-atomic states of all
the elementary particles involved (although chemistry may indeed be reducible to
physics). The belief also shows traces of the popular view that social entities such
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[fhis applies with particular force to law; hence the oddity of the view of some of the
Scandinavian Realists who seek to eliminate legal concepts as mere flights of fancy and
therefore superfluous. Cf post, Chap. 12.]
[Such as Hart's construction of a legal system in The Concept of Law, post, 335 or
Dworkin's of positivism, post, ??? See also McBride, The Essential Role of Models and
Analogies in the Philosophy of Law, 43 NY.V.L. Rev. 53.]
[Sed quaere, do not these ideas exist in the minds of people long before the social scientist
arrives with his explanations? Cf P. Winch. The Idea of a Social Science (1958), p. 127.]
["When we verify a model by testing how far it does or does not correspond to the
phenomena, this is, ofcourse, not an end in itself but only a means to an end. Our ulterior
purpose is not to learn whether the model is or is not valid; it is to get a new insight into
the structure and nature of Reality by applying a model that is valid and is therefore an
effective tool." A. J. Toynbee, A Study of History. vol. 12, p. 160. Cf p. 224: "Definitions
... are frozen models ... If definition are to be used at all in the study of human affairs
they will be less hampering, if, instead of making them, more mathematico. at the
beginning of our enquiry, we work them out retrospectively. as a check on the results we
have obtained by the application of ill-defined and therefore flexible 'models'''. Cf post,
59.]
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[But fOf an argument that the complexity involved in introducing the human element
results in a difference in kind both in the concepts used and the nature of the problems
from those of natural science, see P. Winch, op. cit., Chap. 3.]
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as institutions or associations are concrete natural entities such as crowds of men,
rather than abstract models constructed to interpret certain selected relations
between individuals. 20
[pp. 139-140]
T.S. KUHN

The Structure of Scientific Revolution
(1970)
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History, if viewed as a repository for more than anecdotes or chronology, could
produce a decisive transformation in the image of science by which we are now
possessed. That image has previously been drawn, even by scientists themselves,
mainly from the study of finished scientific achievements as these recorded in the
classics, and, more recently, in the textbooks from which each new scientific
generation learns to practise its trade. Inevitably, however, the aim of such books
is persuasive and pedagogic; a concept of science drawn from them is no more
likely to fit the enterprise that produced them than an image of a national culture
drawn from a tourist brochure of a language text ... we have been misled by them
in fundamental ways. There follows a sketch of the quite different concept of
science that can emerge from the historical record of the research activity itself.
Even from history, however, that new concept will not be forthcoming if historical data continue to be sought and scrutinised mainly to answer questions
posed by the unhistorical stereotype drawn from science texts. Those texts have,
for example, often seemed to imply that the content of science is uniquely
exemplified by the observations, laws and theories described in their pages ... The
result has been a concept of science with profound implications about its nature
and development.
In recent years, however, a few historians of science have been finding it more
and more difficult to fulfil the functions that the concept of development-byaccumulation assigns to them. As chroniclers of an incremental process, they discover that additional research makes it harder not easier, to answer questions like:
When was oxygen discovered? Who first conceived of energy conservation?
Increasingly, a few of them suspect that these are simply the wrong sorts of
question to ask. Perhaps science does not develop by the accumulation of individual discoveries and inventions. Simultaneously, these same historians confront
growing difficulties in distinguishing the "scientific" component of past observation and belief from what their predecessors had readily labelled "error" and
"superstition." The more carefully they study, say, Aristotelian dynamics, phlogistic chemistry, or caloric thermodynamics, the more certain they feel that those
once current views of nature were, as a whole, neither less scientific nor more than
the product of human idiosyncrasy than those current today. If these out-of-date
beliefs are to be called myths, then myths can be produced by the same sorts of
methods and held for the same sorts of reasons that now lead to scientific
knowledge. If, on the other hand, they are to be called science, then science has
included bodies of belief quite incompatible with the ones we hold today. Given
these alternatives, the historian must choose the latter ...
The result of all these doubts and difficulties is a historiographic revolution in
the study of science, though one that is still in its early stages. Gradually, and
often entirely without realising they are doing so, historians of science have begun
to ask new sorts of questions and to trace different, and often less than cumulative
developmental lines for the sciences. Rather than seeking the permanent contributions of an older science to our present vantage, they attempt to display the
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[Consider here, e.g. the. Scandinavian Realist criticism of the common theory of law,
which regards that theory as untenable in a modem state since it is impossible to attribute
any command to particular determinate individuals. Cj post, 1060].
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historical integrity of that science in its own time. They ask, for example, not
about the relation of Galileo's views to those of modem science, but rather about
the relationship between his views and those of his group, i.e. his teachers, contemporaries, and immediate successors in the sciences. Furthermore, they insist
upon studying the opinions of that group and other similar ones from the
viewpoint-usually very different from that of modern science-that gives those
opinions the maximum internal coherence and the closest possible fit to nature ...
The early developmental stages of most sciences have been characterised by
continual competition between a number of distinct views of nature, each partially derived from, and all roughly compatible with, the dictates of scientific
observation and method. What differentiated these various schools was not one
or another failure of method-they were all "scientific"-but what we shall come
to call their incommensurable way of seeing the world and practising science in it.
Observation and experience can and must drastically restrict the range of
admissible scientific belief, else there would be no science. But they cannot alone
determine a particular body of such belief. An apparently arbitrary element,
compounded of personal and historical accident, is always a fonnative ingredient
of the beliefs espoused by a given scientific community at a given time.
The element of arbitrariness does not, however, indicate that any scientific
group could practise its trade without some set of received beliefs. Nor does it
make less consequential the particular constellation to which the group, at a given
time, is in fact committed. Effective research scarcely begins before a scientific
community thinks it has acquired firm answers to questions like the following:
What are the fundamental entities of which the universe is composed? How do
these interact with each other and with the senses? What questions may legitimately be asked about such entities and what techniques employed in seeking
solutions? At least in the mature sciences, answers (or full substitutes for answers)
to questions like these are firmly embedded in the educational initiation that
prepares and licenses the student for professional practice. Because that education
is both rigorous and rigid, these answers come to exert a deep hold on the scientific mind. That they can do so does much to account both for the peculiar
efficiency of the normal research activity and for the direction in which it proceeds
at any given time ...
Yet that element of arbitrariness is present and it too has an important effect
on scientific development ... Normal science, the activity in which most scientists
inevitably spend almost all their time, is predicted on the assumption that the
scientific community knows what the world is like. Much of the success of the
enterprise derives from the community's willingness to defend the assumption, if
necessary at considerable cost. Nonnal science, for example, often suppresses
fundamental novelties because they are necessarily subversive of its basic commitments. Nevertheless, so long as those commitments retain an element of the
arbitrary, the very nature of normal research ensures that novelty shall not be
suppressed for very long. Sometimes a normal problem, one that ought to be
solvable by known rules and procedures, resists the reiterated onslaught of the
ablest members of the group within whose competence it falls. On other occasions
a piece of equipment designed and constructed for the purpose of nonnal research
fails to perform in the anticipated manner, revealing an anomaly that cannot,
despite repeated effort, be aligned with professional expectation. In these and
other ways besides, normal science repeatedly goes astray. And when it doeswhen, that is, the profession can no longer evade anomalies that subvert the
existing tradition of scientific practice-then begin the extraordinary investigations that lead the profession at last to a new set of commitments, a new basis for
the practice of science. The extraordinary episodes in which that shift of professional commitments occurs are the ones known in this essay as scientific
revolutiQns. They are the (tradition-shattering complements to the traditionbound activity of nonnal science.
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The most obvious examples of scientific revolutions are those famous episodes
in scientific development that have often been labeled revolutions before ... the
major turning points in scientific developItlent associated with the names of
Copernicus, Newton, Lavoisier, and Einstein. More clearly than most other
episodes in the history of at least the physical sciences, these display what all
scientific revolutions are about. Each of them necessitated the community's
rejection of one time honoured scientific theory in favour of another incompatible
with it. Each produced a consequent shift in the problems available for scientific
scrutiny and in the standards by which the profession determined what should
count as an admissible problem or as a legitimate problem-solution. And each
transformed all the scientific imagination in ways that we shall ultimately need to
describe as a transformation of the world within which scientific work was done.
Such changes, together with the controversies that almost always accompany
them, are the defining characteristics of scientific revolutions....
A new theory, however special its range of application, is seldom or never just
an increment to what is already known. Its assimilation requires the reconstruction of prior theory and the re-evaluation of prior fact, an intrinsically
revolutionary process that is seldom completed by a single man and never
overnight. No wonder historians have had difficulty in dating precisely this
extended process that their vocabulary impels them to view as an isolated event.
Nor are new inventions of theory the only scientific events that have revolutionary impact upon the specialists in whose domain they occur. The commitments that govern normal science specify not only what sorts of entities the
universe does contain, but also, by implication, those that is does not. It follows
... that a discovery like that of oxygen or X-rays does not simply add one more
item to the population of the scientist's world. Ultimately it has that effect, but
not until the professional community has re-evaluated traditional experimental
procedures, altered its conception of entities with which it has long been familiar,
and, in the process, shifted the network of theory through which it deals with the
world. Scientific fact and theory are not categorically separable, except perhaps
within a single tradition of normal-scientific practice. That is why the unexpected
discovery is not simply factual in its import and why the scientist's world is
qualitatively transformed as well as quantitatively enriched by fundamental
novelties of either fact or theory....
A theory of scientific inquiry, replace[s] the confirmation or falsification procedures made familiar by our usual image of science. Competition between segments of the scientific community is the only historical process that ever actually
results in the rejection of one previously accepted theory or in the adoption of
another. ...
"Normal science" means research firmly based upon one of more past scientific
achievements, achievements that some particular scientific community acknowledges for a time as supplying the foundation for its further practice....
Their achievement was sufficiently unprecedented to attract an enduring group
of adherents away from competing modes of scientific activity. Simultaneously, it
was sufficiently open-ended to leave all sorts of problems for the redefined group
of practitioners to resolve.
Achievements that share these two characteristics I shall henceforth refer to as
"paradigms", a term that relates closely to "normal science". By choosing it, I
mean to suggest that some accepted examples of actual scientific practiceexamples which include law, theory, application, and instrumentation togetherprovide models from which spring particular coherent traditions of scientific
research....
The study of paradigms, including many that are far more specialised than
those named illustratively above, is what mainly prepares the student for membership in the particular'scientific community with which he will later practice.
Because he there joins men who learned the bases of their field from the same
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concrete models, his subsequent practice will seldom evoke overt disagreement
over fundamentals. Men whose research is based on shared paradigms are
committed to the same rules and standards for scientific practice. That commitment and the apparent consensus it produces are prerequisites for normal science,
i.e. for the genesis and continuation of a particular research tradition....
[pp. l-ll]
Discovery commences with the awareness of anomaly, i.e. with the recognition
that nature has somehow violated the paradigm-induced expectations that govern
normal science. It then continues with a more or less extended exploration of the
area of anomaly. And it closes only when the paradigm theory has been adjusted
so that the anomalous has become the expected. Assimilating a new sort of fact
demands a more than additive adjustment of theory, and until that adjustment is
completed-until the scientist has learned to see nature in a different way-the
new fact is not quite scientific fact at all. . . .
[pp. 52-53]
Once it has achieved the status of paradigm, a scientific theory is declared
invalid only if an alternative candidate is available to take its place. No process
yet disclosed by the historical study of scientific development at all resembles the
methodological stereotype of falsification by direct comparison with nature. That
remark does not mean that scientists do not reject scientific theories, or that
experience and experiment are not essential to the process in which they do so.
But it does mean-what will ultimately be a central point-that the act of .
judgment that leads scientists to reject a previously accepted theory is always
based upon more than a comparison of that theory with the world. The decision
to reject one paradigm is always simultaneously the decision to accept another,
and the judgment leading to that decision involves the comparison of both
paradigms with nature and with each other. . . .
[po 77]
If an anomaly is to evoke crisis, it must usually be more than just an anomaly.
There are always difficulties somewhere in the paradigm-nature fit; most of them
are set right sooner or later, often by processes that could not have been foreseen.
The scientist who pauses to examine every anomaly he notes will seldom get
significant work done. We therefore have to ask what it is that makes an anomaly
seem worth concerted scrutiny, and to that question there is probably no fully
general answer. The cases we have already examined are characteristic but scarcely prescriptive. Sometimes an anomaly will clearly call into question explicit and
fundamental generalisations of the paradigms, as the problem of ether drag did
for those who accepted Maxwell's theory. Or, as in the Copernican revolution, an
anomaly without apparent fundamental import may evoke crisis if the applications that it inhibits have a particular practical importance, in this case for
calendar design and astrology....
When, for these reasons or others like them, an anomaly comes to seem more
than just another puzzle of nonnal science, the transition to crisis and to extraordinary science has begun. The anomaly itself now comes to be more generally
recognised as such by the profession. More and more attention is devoted to it by
more and more of the field's most eminent men. If it still continues to resist, as it
usually does not, many of them may come to view its resolution as the subject
matter of their discipline. For them the field will no longer look quite the same as
it had earlier. Part of its different appearance results simply from the new fixation
point of scientific scrutiny. An even more important source of change is the
divergent nature of the numerous partial solutions that concerted attention to the
problem has made available. The early attacks upon the resistant problem will
have followed the paradigm rules quite closely. But with continuing resistance,
more and more of the attacks upon it will have involved some minor or not so
minor articulation of the paradigm, no two of them quite alike, each partially
successful, but not sufficientJy.. so to be accepted as paradigm by the group.
Through this proliferation of divergent articulations (more and more frequently
they will come to be described as ad hoc adjustments), the rules of normal science
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becomes increasingly blurred. Though there is still a paradigm, few practitioners
prove to be entirely agreed about what it is. Even formerly standard solutions of
solved problems are called in question. . .. ,:
.All crises begin with the blurring of a paradigm and the consequent loosening
of the rules for normal research. In this respect research during crisis very much
. resembles research during the pre-paradigm period, except that in the former the
.locus of difference is both smaller and more clearly defined. And all crises close in
one of three ways. Sometimes normal science ultimately proves able to handle the
crisis-provoking problem despite the despair of those who have seen it as the end
ofan existing paradigm. On other occasions the problem resists even apparently
radical new approaches. Then scientists may conclude that no solution will be
forthcoming in the present state of their field. The problem is labeled and set aside
for future generation with more developed tools. Or finally, '" a crisis may end
with the emergence of a new candidate for paradigm and with the ensuing battle
over its acceptance....
The transition from a paradigm in crisis to a new one from which a new
tradition of normal science can emerge is far from a cumulative process, one
achieved by an articulation or extension of the old paradigm. Rather it is a
reconstruction of the field from new fundamentals, a reconstruction that changes
some of the field's most elementary theoretical generalisations as well as many of
its paradigm methods and applications. During the transition period there will be
a large but never complete overlap between the problems that can be solved by the
old and by the new paradigm. But there will also be a decisive difference in the
modes of solution. When the transition is complete, the profession will have
changed its view of the field, its methods, and its goals....
Just because the emergence of a new theory breaks with one tradition of scientific practice and introduces a new one conducted under different rules and
within a different universe of discourse, it is likely to occur only when the first
tradition is felt to have gone badly astray. That remark is, however, no more than
a prelude to the investigation of the crisis-state, and, unfortunately, the questions
to which it leads demand the competence of the psychologist even more than that
of the historian. What is extraordinary research like? How is anomaly made
lawlike? How do scientists proceed when aware only that something has gone
fundamentally wrong at a level with which their training has not equipped them
to deal? Those questions need far more investigation, and it ought not all be
historical. . . .
[pp. 82-86]
Almost always the men who achieve these fundamental inventions of a new
paradigm have been either very young or very new to the field whose paradigm
they change. And perhaps that point need not have been made explicit, for
obviously these are the men who, being little committed by prior practice to the
traditional rules of normal science, are particularly likely to see that those rules no
longer define a playable game and to conceive another set that can replace them.
The resulting transition to a new paradigm is scientific revolution. . . [po 90]
If any and every failure to fit were ground for theory rejection, all theories
ought to be rejected at all times. On the other hand, if only severe failure to fit
justifies theory rejection, then the Popperians will require some criterion of
"improbability" or of "degree" of falsification." ...
Falsification, though it surely occurs, does not happen with, or simply because
of, the emergence of an anomaly or falsifying instance. Instead, it is a subsequent
and separate process that might equally well be called verification since it consists
in the triumph of a new paradigm over the old one. Furthermore, it is in that joint
verification-falsification process that the probabilist's comparison of theories
plays a central role. Such a two-stage formulation has, I think the virtue of great
verisimilitude, and it may also enable us to begin explicating the role Of agreement
(or disagreement) between fact and theory in the verification process. To the
historian, at least, it makes little sense to suggest that verification is establishing
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the agreement of fact with theory. All historically significant theories have agreed
with the facts, but only more or less. There is no more precise answer to the
question whether or how well an individual theory fits the facts. But questions
much like that can be asked when theories are taken collectively or even in pairs.
It makes a great deal of sense to ask which of two actual competing theories fits
[pp. 146-147]
the facts better....
The man who embraces a new paradigm at an early stage must often do so in
defiance of the evidence provided by problem-solving. He must, that is, have faith
that the new paradigm will succeed with the many large problems that confront it,
knowing only that the older paradigm has failed with a few. A decision of that
kind can only be made on faith....
At the start a new candidate for paradigm may have few supporters, and on
occasion the supporters' motives may be suspect. Nevertheless, if they are competent, they will improve it, explore its possibilities, and show what it would be to
to belong to the community guided by it. And as that goes on, if the paradigm is
one destined to win its fight, the number and strength of the persuasive arguments
[pp. 158-159]
in its favour will increase. 21
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[Kuhn's model has been used to:illustrate the reversal in juvenile justice policy in California in the "1960s. See Lemert, Social Action and Legal Change (1970). For other uses
see Freeman, Current Legal Problems (1982), pp. 84, 99-105 (on matrimonial property).]

