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THE PRAGMATIST AND THE
FEMINIST

MARGARET JANE RADIN*

I want to discuss pragmatism and feminism. I undertake this pro-
ject not because I have read everything considered feminist or pragmatist
by its writers or readers, although I wish I had, but rather because I have
discovered that in my own work I am speaking both of pragmatism and
feminism. I desire to explore how pragmatism and feminism cohere, if
they do, in my own thought, and I write with the hope that what I find
useful will be useful for others as well.

I offer four interlinked short essays in which I think I am "doing"
both pragmatism and feminism. Actually writing pragmatist-feminist
analysis is one way to explore the question I pose, and perhaps it is the
way most in the pragmatic spirit, or at least closest to the practice side of
pragmatism. There is a theory side of pragmatism too, however, and I
am interested in suggesting a broader theoretical connection between
feminism and pragmatism as well.

I. THE DOUBLE BIND

I begin at the point it became clear to me that I was combining
pragmatism and feminism. That point was in my thinking about the
transition problem of the double bind in the context of contested com-
modification of sexuality and reproductive capacity.' If the social regime
permits buying and selling of sexual and reproductive activities, thereby
treating them as fungible market commodities given the current capitalis-
tic understandings of monetary exchange, there is a threat to the per-
sonhood of women, who are the "owners" of these "commodities." The
threat to personhood from commodification arises because essential

* Professor of Law, Stanford University; formerly Carolyn Craig Franklin Professor of Law,
University of Southern California Law Center. A.B. 1963, Stanford University; M.F.A. 1965, Bran-
deis University; J.D. 1976, University of Southern California.

1. See Radin, Market-Inalienability, 100 HARV. L. REv. 1849, 1915-36 (1987) [hereinafter
Radin, Market-Inalienability]; Radin, Justice and the Market Domain, in MARxETS AND JUsnCE
165, 185-88 (J. Chapman & J. Pennock eds. 1989) (NOMOS XXXI) [hereinafter Radin, Justice and
the Market Domain].
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attributes are treated as severable fungible objects, and this denies the
integrity and uniqueness of the self. But if the social regime prohibits
this kind of commodification, it denies women the choice to market their
sexual or reproductive services, and given the current feminization of
poverty and lack of avenues for free choice for women, this also poses a
threat to the personhood of women. The threat from enforced noncom-
modification arises because narrowing women's choices is a threat to lib-
eration, and because their choices to market sexual or reproductive
services, even if nonideal, may represent the best alternatives available to
those who would choose them.

Thus the double bind: both commodification and noncommodifica-
tion may be harmful. Harmful, that is, under our current social condi-
tions. Neither one need be harmful in an ideal world. The fact that
money changes hands need not necessarily contaminate human interac-
tions of sharing,2 nor must the fact that a social order makes nonmone-
tary sharing its norm necessarily deprive or subordinate anyone. That
commodification now tends toward fungibility of women and noncom-
modification now tends toward their domination and continued subordi-
nation are artifacts of the current social hierarchy. In other words, the
fact of oppression is what gives rise to the double bind.

Thus, it appears that the solution to the double bind is not to solve
but to dissolve it: remove the oppressive circumstances. But in the
meantime, if we are practically limited to those two choices, which are
we to choose? I think that the answer must be pragmatic. We must look
carefully at the nonideal circumstances in each case and decide which
horn of the dilemma is better (or less bad), and we must keep re-deciding
as time goes on.

To generalize a bit, it seems that there are two ways to think about
justice. One is to think about justice in an ideal world, the best world
that we can now conceive. The other is to think about nonideal justice:
given where we now find ourselves, what is the better decision? In mak-
ing this decision, we think about what actions can bring us closer to ideal
justice. For example, if we allow commodification, we may push further
away any ideal of a less commodified future. But if we enforce noncom-
modification, we may push further away any ideal of a less dominated
future. In making our decisions of nonideal justice, we must also realize
that these decisions will help to reconstitute our ideals. For example, if
we commodify all attributes of personhood, the ideal of personhood we

2. See Radin, Justice and the Market Domain, supra note 1, at 175-86.
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now know will evolve into another one that does not conceive fungibility
as bad. The double bind, then, is a problem involving nonideal justice,
and I think its only solution can be pragmatic. There is no general solu-
tion; there are only piecemeal, temporary solutions.

I also think of the double bind as a problem of transition, because I
think of nonideal justice as the process by which we try to make progress
(effect a transition) toward our vision of the good world.3 I think we
should recognize that all decisions about justice, as opposed to theories
about it, are pragmatic decisions in the transition. At the same time we
should also recognize that ideal theory is also necessary, because we need
to know what we are trying to achieve. In other words, our visions and
nonideal decisions, our theory and practice, paradoxically constitute
each other.

Having discovered the double bind in true pragmatic fashion, by
working on a specific problem, I now see it everywhere. The double bind
is pervasive in the issues we have thought of as "women's issues." The
reason it is pervasive is to be sought in the perspective of oppression. For
a group subject to structures of domination, all roads thought to be pro-
gressive can pack a backlash. I shall mention here a few other examples
of the double bind: the special treatment/equal treatment debate, affirm-
ative action, the understanding of rape, and the idea of marriage as a
contract.

When we single out pregnancy, for example, for "special treat-
ment," we fear that employers will not hire women. But if we do not
accord special treatment to pregnancy, women win lose their jobs. If we
grant special treatment, we bring back the bad old conception of women
as weaker creatures; if we do not, we prevent women from becoming
stronger in the practical world.' Feminist theory that tends toward the
ideal, the visionary side of our thought about justice, has grasped the
point that the dilemma must be dissolved because its framework is the
conceptual framework of the oppressors (who define what is "special"
and what is "equal"). But feminist theory that tends toward the nonideal
practical side of our thought about justice has also realized that if the
dominant conceptions are too deeply held at this time, trying to imple-
ment an alternative vision could be counterproductive. My personal

3. See Radin, Market-Inalienability, supra note 1, at 1875-76; Radin, Reconsidering the Rule
of Law, 69 B.U.L. REv. 781, 816-17 (1989).

4. For an overview of the special treatment/equal treatment debate, see H. KAY, Text Note:
Ensuring Non-Discrimination, in TEXT, CASES AND MATERIALS ON SEx-BASED DISCRIMINATION
566-72 (3d ed. 1988).
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view is that in the case of pregnancy, the time has come to convince
everyone that both men and women should have the opportunity to be
parents in a fulfilling sense, and that the old conceptions of the workplace
now can begin to give way. But I think that each women's issue situa-
tion, such as pregnancy, workplace regulation to protect fetuses, and
height and weight restrictions, will have to be evaluated separately, and
continually re-evaluated.

If there is a social commitment to affirmative action, in this nonideal
time and place, then a woman or person of color who holds a job for-
merly closed to women and people of color is likely to be presumed to be
underqualified.5 More women and people of color will hold jobs, but few
will be allowed to feel good about it. The dominant group will probably
be able to make women and people of color meet higher standards than
those applicable to white males, and yet at the same time convince every-
one, including, often, the beneficiaries of affirmative action themselves,
that as beneficiaries they are inferior. But what is our alternative? If
there is no affirmative action commitment in place, far fewer women and
people of color will hold these jobs; yet those who do, whatever vicissi-
tudes they endure, will not endure this particular backlash. The prag-
matic answer in most cases, I believe, is that backlash is better than
complete exclusion, as long as the backlash is temporary. But if backlash
can keep alive the bad old conceptions of women and people of color,
how will we evolve toward better conceptions of the abilities of those
who have been excluded?

Our struggle with how to understand rape seems to be another
instance of the double bind. MacKinnon's view-or perhaps an oversim-
plified version of her view-is that under current conditions of gender
hierarchy there is no clear dividing line between the sort of heterosexual
intercourse that is genuinely desired by women and the sort that is
unwelcome.6 There can be no clear line because our very conception of
sexuality is so deeply intertwined with male dominance that our desires
as we experience them are problematic. Our own desires are socially
constituted to reinforce patterns of male dominance against our own
interest.' "Just say no" as the standard for determining whether rape has
occurred is both under- and overinclusive. It is underinclusive because
women who haven't found their voices mean "no" and are unable to say

5. See Radin, Affirmative Action Rhetoric, PHIL. & SOC. POL'Y (forthcoming 1990).
6. See C. MAcKiNNON,. FEMINISM UNMODIFIED 85-92 (1987); MacKinnon, Feminism,

Marxism, Method, and the State: An Agenda for Theory, 7 SIGNS: J. WOMEN CULTURE & SOC. 515,
532 (1982).

7. MacKinnon, supra note 6, at 533-42; C. MAcKINNON, supra note 6, at 85-92.
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it; and it is overinclusive because, like it or not, the way sexuality has
been constituted in a culture of male dominance, the male understanding
that "no" means "yes" was often, and may still sometimes be, correct.'
MacKinnon's view is painful. If there is no space for women to experi-
ence heterosexuality that is not suspect, what does that do to our self
esteem and personhood in a social setting in which sex is important to
selfhood?

The other prong of the double bind-roughly represented by the
views of Robin West-is that we should greet all of women's subjective
experience with acceptance and respect.9 That view is less threatening to
personhood in one way but more so in another. How can we progress
toward a social conception of sexuality that is less male-dominated if we
do not regard with critical suspicion some of the male-dominated exper-
iences we now take pleasure in?' 0

The last example of the double bind I want to mention is the concep-
tualization of marriage. Is marriage to be considered a contract in which
certain distributions of goods are agreed to between autonomous bargain-
ing agents?'1 Upon divorce, such a conception of marriage makes it diffi-
cult for oppressed women who have not bargained effectively to obtain
much. Or is marriage to be considered a noncontractual sharing status
in which the partners' contributions are not to be monetized? 2 Upon
divorce, such a conception makes it difficult for oppressed women who
have contributed unmonetized services to their husbands' advantage to
obtain much. The idea of contractual autonomy may be more attractive
in our nonideal world if the alternative is to be submerged in a status that
gives all power to men. Yet the autonomy may be illusory because
oppression makes equal bargaining power impossible. At the same time,

8. Nevertheless, in our current nonideal circumstances, "just say no" may be the best legal
standard to adopt. See S. ESTRICH, REAL RAPE 29, 38, 101 (1987).

9. See West, The Difference in Women's Hedonic Lives, 3 WiS. WOMEN'S L.J. 81 (1987).
10. A related instance of the double bind is our attitude toward battered women. Are they

weak-willed victims of false consciousness? If so, we view them as degraded selves, so how will they
find the self-esteem to free themselves? Or (the other side of the double bind) do we view their
situation as one that they are choosing? If so, do we risk trying to bring about empowerment by
pretending it already is present? See Littleton, Women's Experience and the Problem of Transition:
Perspectives on Male Battering of Women, 1989 U. CHI. LEGAL F. 23.

11. See, e-g., Shultz, Contractual Ordering of Marriage, 70 COLUM. L. REv. 207 (1982).
12. See ag., Prager, Sharing Principles and the Future of Marital Property Law, 25 UCLA L.

REv. 1 (1977).
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the reinforcement of individualist bargaining models of human interac-
tion is contrary to our vision of a better world and may alter that vision
in a way we do not wish."3

Perhaps it is obvious that the reason the double bind recurs through-
out feminist struggles is that it is an artifact of the dominant social con-
ception of the meaning of gender. The double bind is a series of two-
pronged dilemmas in which both prongs are, or can be, losers for the
oppressed. Once we realize this, we may say it is equally obvious that the
way out of the double bind is to dissolve these dilemmas by changing the
framework that creates them. That is, we must dissolve the prevalent
conception of gender.

Calling for dissolution of the prevalent conception of gender is the
visionary half of the problem: we must create a new vision of the mean-
ing of male and female in order to change the dominant social conception
of gender and change the double bind. In order to do that, however, we
need the social empowerment that the dominant social conception of
gender keeps us from achieving.

Then how can we make progress? The other half of the problem is
the nonideal problem of transition from the present situation toward our
ideal. Here is where the pragmatist feminist comes into her own. The
pragmatist solution is to confront each dilemma separately and choose
the alternative that will hinder empowerment the least and further it the
most. The pragmatist feminist need not seek a general solution that will
dictate how to resolve all double bind issues. Appropriate solutions may
all differ, depending on the current stage of women's empowerment, and
how the proposed solution might move the current social conception of
gender and our vision of how gender should be reconceived for the
future. Indeed, the "same" double bind may demand a different solution
tomorrow from the one we find best today.

13. See Radin, Justice and the Market Domain, supra note 1, at 244. Clare Dalton has
expressed well the "Heads the man wins, tails the woman loses" irony of the double bind. Dalton
relates how patriarchal judges can deny the claims of women in palimony suits either by deciding
that no contractual relationship exists because the state presumes that these kinds of relationships
are too intimate to be touched by contract, or else by deciding that no contractual relationship exists
because the state presumes that these kinds of relationships are too distant to be included in the
contractual model. See Dalton, An Essay in the Deconstruction of Contract Doctrine, 94 YALE LJ.
997, 1106-13 (1985).
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II. THE PERSPECTIVE OF DOMINATION AND THE
PROBLEM OF BAD COHERENCE

Women's standpoint is not an ossified truth that some feminist
academicians have chiseled in stone for all women to worship; rather,
it is a kaleidoscope of truths, continually shaping and reshaping each
other, as more and different women begin to work and think together.

Rosemarie Tong14

It was when I said,
"There is no such thing as the truth,"
That the grapes seemed fatter.
The fox ran out of his hole.

You... You said,
"There are many truths,
But they are not parts of a truth."
Then the tree, at night, began to change,
Smoking through green and smoking blue.

Wallace Stevens 15

Over the past few years I have been continually struck with some
points of resonance between the methodology and commitments of many
who call themselves feminists and those of certain important figures in
the new wave of pragmatism.16 It now seems to me that the points of
resonance between feminism and pragmatism are worthy of some
exploration.

I begin with an awareness that there is something problematic about
my ambition to talk theoretically about pragmatism and feminism
together. I want to avoid the type of exercise that tries to define two
"isms" and then compare and contrast them. Insomuch as they are
lively, these "isms" resist definition. There are a number of pragmatisms.
At least there are distinctive strains stemming from Peirce, James, and
Dewey, and the new wave may be considered a fourth pragmatism.
There are also a number of feminisms. One recent survey of feminist

14. R. TONG, FEMINIST THOUGHT: A COMPREHENSIVE INTRODUCTION 193 (1989).
15. W. STEVENS, On the Road Home, in THE COLLECTED POEMS OF VALLACE STEVENS 203

(1954).
16. Joseph Singer and I gave a dialogue presentation entitled "The Feminist Turn in Moral

Philosophy" at the Critical Legal Studies Feminist Conference in 1985. The title was intended to be
provocative: we were discussing Hilary Putnam and Richard Rorty.
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thought lists them as liberal, Marxist, radical, socialist, psychoanalytic,
existentialist, and postmodern. 17

One way to frame the investigation I have in mind would be to start
with the question, Is feminism "really" pragmatism? (Or, is pragmatism
"really" feminism?) If this is the question, one way to respond to it-a
way I think would be both unpragmatic and unfeminist-is to ask what
commitments or characteristics are common to all the pragmatisms we
are certain are pragmatisms, and ask what commitments or characteris-
tics are common to all the feminisms we are certain are feminisms. We
would then see whether the feminist list includes both the necessary cri-
teria for being pragmatist and enough or important enough criteria to be
sufficient for being pragmatist, or whether the pragmatist list includes the
necessary and sufficient criteria for being feminist. This definitional
response is a blueprint of conceptualist methodology, an abstract exercise
in reification that promises little of interest to a pragmatist or a feminist.

In a more pragmatic and feminist spirit of inquiry, we might ask
instead another question. Of what use might it be to think of feminism
and pragmatism as allied, as interpenetrating each other? In this and the
next essay I will pursue this question in various ways. In order to do so I
still have to engage in some problematic cataloguing, but at least it will
be easier to deal with the inescapable incompleteness of that way of see-
ing matters. I can explore how in some ways it might be useful to con-
sider pragmatism and feminism together, without having to have a
definite answer to the (to a pragmatist inapposite) question of what prag-
matism and feminism "really are." Feminism and pragmatism are not
things; they are ways of proceeding.

The pragmatists were famous for their theory of truth without the
capital T-their theory that truth is inevitably plural, concrete, and pro-
visional. John Dewey wrote, "Truth is a collection of truths; and these
constituent truths are in the keeping of the best available methods of
inquiry and testing as to matters-of-fact..." Similarly, William James
wrote:

Truth for us is simply a collective name for verification processes, just
as health, wealth, strength, etc., are names for other processes con-
nected with life, and also pursued because it pays to pursue them.

17. R. TONG, supra note 14, at 1. Cf. A. JAGGAR, FEMINIST POLITICS AND HUMAN NATURE
8, 10 (1983) (categorizing feminisms as liberal, Marxist, radical, and socialist).

18. J. DEWEY, EXPERIENCE AND NATURE 410 (2d ed. 1929).
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Truth is made, just as health, wealth and strength are made, in the
course of experience.19

Pragmatism and feminism largely share, I think, the commitment to
finding knowledge in the particulars of experience.2' It is a commitment
against abstract idealism, transcendence, foundationalism, and atemporal
universality; and in favor of immanence, historicity, concreteness, situat-
edness, contextuality, embeddedness, narrativity of meaning.

If feminists largely share the pragmatist commitment that truth is
hammered out piecemeal in the crucible of life and our situatedness, they
also share the pragmatist understanding that truth is provisional and
ever-changing. Too, they also share the pragmatist commitment to con-
crete particulars. Since the details of our life are connected with what we
know, those details matter. Thus, the pragmatist and the feminist both
arrive at an embodied perspectivist view of knowledge.

It is not surprising that pragmatists have stressed embodiment more
than other philosophers,"1 nor that feminists have stressed it even more.
Once we understand that the details of our embodiment matter for what
the world is for us (which in some pragmatist views is all the world is),
then it must indeed be important that only one half of humans directly
experience menstruation, pregnancy, birth, and lactation. So it is no
wonder that feminists write about prostitution, contract motherhood,
rape, child care, and the PMS defense. It is not just the fact that these
are women's issues that makes these writings feminist-they are after all
human issues-but specifically the instantiation of the perspective of
female embodiment.

Another pragmatist commitment that is largely shared by feminists
is the dissolution of traditional dichotomies.2 2 Pragmatists and feminists
have rejected the dichotomy between thought and action, or between the-
ory and practice. John Dewey especially made this his theme; and he
also rejected the dichotomies of reason and feeling, mind and body,

19. W. JAMES, PRAGMATISM 104 (1975).
20. There is a strain of essentialist feminism that might be an exception. Some feminists, often

labeled as "radical," tend to think there is a real nature of women, linked to female biology, that has
been obscured but not shaped by the patriarchy. Se4 eg., A. JAGGAR, supra note 17, at 93-98. I
believe Robin West's writing tends in this essentialist direction, especially her apparent claim that
morality rests on some kind of primeval Womanhood that is pre-linguistic. West, Feminism, Critical
Social Theory and Law, 1989 U. CHi. LEGAL F. 59, 80-82.

21. See eg., J. DEWEY, supra note 18, at 248-97 (chapter 7, entitled "Nature, Life and Body-
Mind").

22. Some feminists have sought instead to elevate the "feminine" and downgrade the "mascu-
line" side of the traditional dichotomies. As I shall say later, I find the pragmatist dissolution prefer-
able. See infra text accompanying notes 47-52.
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nature and nurture, connection and separation, and means and ends.23

In a commitment that is not, at least not yet, shared by modem
pragmatists, feminists have also largely rejected the traditional dichot-
omy of public (man) and private (woman). For these feminists, the per-
sonal is political.24

One more strong resonance between the pragmatist and the feminist
is in concrete methodology. The feminist commitment to learning
through consciousness raising in groups can be regarded as the culmina-
tion of the pragmatist understanding that, for consciousness to exist at
all, there must be shared meaning arising out of shared interactions with
the world. A particularly clear statement of this pragmatist position is
found in Dewey's Experience and Nature. Dewey's treatment is suffused
with the interrelationship of communication, meaning, and shared group
experience. In one representative passage, Dewey says:

The heart of language is not "expression" of something antecedent,
much less expression of antecedent thought. It is communication; the
establishment of cooperation in an activity in which there are partners,
and in which the activity of each is modified and regulated by that
partnership. 25

The modem pragmatists' stress on conversation or dialogue stems from
the same kind of understanding.

The special contribution of the methodology of consciousness rais-
ing is that it makes new meaning out of a specific type of experience, the
experience of domination and oppression. In order to do so, it must
make communication possible where before there was silence. In gen-
eral, rootedness in the experiences of oppression makes possible the dis-
tinctive critical contribution that feminism can make to pragmatism.
Feminist methodology and perspective make it possible to confront the
problem of bad coherence, as I will now try to explain.

Pragmatists have tended toward coherence theories of truth and
goodness. 26 Coherence theories tend toward conservativism, in the sense

23. As Dewey says in the preface to the second edition of Experience and Nature, "The chief
obstacle to a more effective criticism of current values lies in the traditional separation of nature and
experience, which it is the purpose of this volume to replace by the idea of continuity." L DEwEY,
supra note 18, at ix.

24. See, ag., C. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 191 (1989).
25. J. DEwEY, supra note 18, at 179. The entire chapter is a remarkably eloquent expression

of the view that mind itself depends upon discourse, the collective possession and use of language.
See id. at 170, 173, 183-85.

26. This statement is subject to dispute. Hilary Putnam, for example, espouses "internal real-
ism" or "pragmatic realism." See H. PuTNAM, THE MANY FACES OF REALISM 17 (1987). Putnam
takes this view to be both characteristically pragmatic and a rejection of coherence theory. Others
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that when we are faced with new experiences and new beliefs, we fit them
into our web with as little alteration of what is already there as possible.
James said that "in this matter of belief we are all extreme conserva-
tives."2 7 According to James, we will count a new idea as true if we can
use it to assimilate a new experience to our old beliefs without disturbing
them too much.

That new idea is truest which performs most felicitously its function of
satisfying our double urgency. It makes itself true, gets itself classed as
true, by the way it works; grafting itself then upon the ancient body of
truth, which thus grows much as a tree grows by the activity of a new
layer of cambium.25

James also said that truth is what is good in the way of belief,29 meaning
that we should, and do, believe those things that work best in our lives.

take the pragmatic test of truth to be coherence, often referring to W.V.O. Quine's famous assertion
that "our statements about the external world face the tribunal of sense experience not individually
but only as a corporate body." Quine, Two Dogmas of Empiricism, in FROM A LOGICAL POINT OF
ViEw 20, 42 (2d ed. 1980). In repudiating the boundary between the analytic and synthetic, Quine
espoused a "more thorough pragmatism" than those who retained such a distinction. Id. at 46.

Perhaps the controversy over whether pragmatism espouses coherence theory is fueled by a
loose use of the term coherence. If coherence refers just to the totality of existing practices and
institutions, then a sophisticated pragmatist would not want to use it as the measure of truth,
because on this view coherence becomes mere conventionalism: it does not take into account the
ideals and critical visions that also properly belong to the totality of our circumstances. On the other
hand, if coherence does include all of our ideals and critical visions, all of our possible meanings,
then perhaps a sophisticated pragmatist would espouse it as amounting to the broadest form of
immanent holistic understanding.

In this expansive understanding of coherence, it would perhaps be problematic to speak of bad
coherence, as I do in the text, because the field over which coherence is supposed to organize under-
standing already includes whatever ideals and critical visions we would use for judging a situation
bad. I use the term, however, to point out that some pragmatists at least implicitly adopt the narrow
view that collapses coherence into conventionalism, and hence tend to find truth or goodness in the
status quo. These complacent pragmatists are indeed vulnerable to the criticism that there is no
room in their scheme to find the status quo on the whole bad or unjust. See infra text accompanying
notes 30-31 and 54-66.

27. W. JAMES, supra note 19, at 35.
28. Id. at 36. James elaborated on how we choose what theories to class as true:

Yet in the choice of these man-made formulas we cannot be capricious with impunity
any more than we can be capricious on the common-sense practical level. We must find a
theory that will work; and that means something extremely difficult; for our theory must
mediate between all previous truths and certain new experiences. It must derange common
sense and previous belief as little as possible, and it must lead to some sensible terminus or
other that can be verified exactly. To "work" means both these things; and the squeeze is
so tight that there is little loose play for any hypothesis. Our theories are wedged and
controlled as nothing else is. Yet sometimes alternative theoretic formulas are equally
compatible with all the truths we know, and then we choose between them for subjective
reasons. We choose the kind of theory to which we are already partial; we follow "ele-
gance" or "economy."

Id. at 104.
29. Id. at 42.
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To those whose standpoint or perspective-whose embodied contex-
tuality-is the narrative of domination and oppression, these coherence
theories raise a question that is very hard for the pragmatist to answer.
Is it possible to have a coherent system of belief, and have that system be
coherently bad?30 Those who have lived under sexism and racism know
from experience that the answer must be yes. We know we cannot argue
that any given sexist decision is wrong simply because it does not fit well
with all our history and institutions, for the problem is more likely that it
fits only too well. Bad coherence creates the double bind. Everywhere
we look we find a dominant conception of gender undermining us.

But how can the pragmatist find a standpoint from which to argue
that a system is coherent but bad, if pragmatism defines truth and good
as coherence? Inattention to this problem is what makes pragmatism
seem complacent, when it does. One answer to the problem of bad
coherence, which the pragmatist will reject, is to bring back transcen-
dence, natural law, or abstract idealism. Another answer, which the
pragmatist can accept, is to take the commitment to embodied perspec-
tive very seriously indeed, and especially the commitment to the perspec-
tive of those who directly experience domination and oppression.

What this leads to, first, is either an expansive view of coherence
that leaves room for broad critique of the dominant understandings and
the status quo, or else, perhaps, to denial that pragmatism espouses
coherence theory.31 Its other consequences need exploring. It seems that
a primary concomitant of the commitment to perspectivism might be a
serious pluralism. "We" are looking for coherence in "our" commit-
ments, but the most important question might be, Who is "we"? A seri-
ous pluralism might begin by understanding that there can be more than
one "we." One "we" can have very different conceptions of the world,
selves, communities, than another. Perhaps, at least practically speaking,
each "we" can have its own coherence. Dominant groups have tended to
understand themselves without question as the only "we," whereas
oppressed groups, simply by virtue of recognizing themselves as an

30. If the notion of coherent badness causes philosophical difficulties, see supra note 26, then
we could speak here of integrity in badness or merely consistency in badness. The point is that we
can experience a situation in which almost everything about the status quo-our language, our social
priorities, our law-reflects and expresses racism or sexism. We need a way to recognize that this
situation is bad or unjust, indeed worse or more unjust than a situation that is on the whole just and
has only small pockets of injustice that can be seen to lack coherence (or integrity, or consistency)
with the whole.

31. See supra note 26.
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oppressed group, have understood that there can be plural "we's." Per-
haps, then, we should understand the perspective of the oppressed as
making possible an understanding that coherence can be plural.

A serious pluralism must also find a way to understand the problem
of transition, as the "we" of an oppressed group seeks to change domi-
nant conceptions in order to make possible its own empowerment. 2 One
important problem of transition is false consciousness. If the perspective
of the oppressed includes significant portions of the dominant conception
of the world, and of the role of the oppressed group in it, then the
oppressed perspective may well be incoherent, rather than a separate
coherence to be recognized as a separate "reality." If this is a useful way
to view the matter, then we can say that the perspective of the oppressed
struggles to make itself coherent in order to make itself real.

What leads some pragmatists into complacency and over-respect for
the status quo is partly the failure to ask, Who is "we"? And what are
"our" material interests? Why does it "work" for "us" to believe this? It
is not necessary for pragmatists to make this mistake. Dewey, especially,
understood the connection between truth, goodness, and liberation.33 He
argued cogently that many of philosophy's earlier errors, such as belief in
eternal abstract forms, were expressions of the social position of philoso-
phers as an elite leisure class.34 But the mistake is tempting for a prag-
matist whose perspective is that of a member of the dominant group,
because from that perspective it seems that one has "the" perspective. I
suggest that feminism, in its pragmatic aspect, can correct this compla-
cent tendency. The perspective of domination, and the critical ramifica-
tions it must produce once it is taken seriously, seem to be feminism's
important contribution to pragmatism.

32. Indeed, there is a transition problem in the very commitment to take seriously the perspec-
tive of oppressed groups, because attention to the group qua group risks reinforcing the old catego-
ries of subordination. See Brewer, Pragmatism, Oppression, and the Flight to Substance, 63 S. CAL.
L. REV. 1753 (1990); Afterword, 63 S. CAL. L. REv. 1911, 1922-24 (1990).

33. See, eg., Putnam, A Reconsideration of Deweyan Democracy, 63 S. CAL. L. REv. 1671,
1681-83 (1990).

34. See J. DEWEY, supra note 18, at 119-20. "The conception that contemplative thought is
the end in itself was at once a compensation for inability to make reason effective in practice, and a
means for perpetuating a division of social classes. A local and temporal polity of historical nature
became a metaphysics of everlasting being." Id. at 119.
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III. A MEDIATING WAY OF THINKING?

In Pragmatism: A New Name for Some Old Ways of Thinking,3"
William James asked us to recognize a distinction between two opposing
philosophical temperaments or ways of construing the world. He labeled
these characteristic habits of thought as "tender-minded" and "tough-minded." In In a Different Voice: Psychological Theory and Women's
Development, 6 Carol Gilligan asks us to recognize a distinction between
two opposing conceptions of morality or paths of moral development.
She labels these characteristic moral personalities as ethics (or ideologies)
of "care" and of "justice." Gilligan associates the ethic of care with the
moral development of mature women, and the ethic of justice with the
moral development of mature men. The ethic of care is the "different
voice" of women.

For those who are struck with the parallels between pragmatist and
feminist thought, it is tempting to associate feminism with the tender-
minded prong of James's dichotomy. It is also tempting, in view of Gilli-
gan's striking findings and our subsequent reflection upon women's cul-
ture, to associate feminism with the ethic of care prong of Gilligan's
dichotomy. Both of these tempting assimilations are mistaken. More-
over, there is a great deal to be learned from understanding the way in
which they are mistaken.

In order to see why it is tempting to think of feminist thought as
tender-minded, consider how we might schematically understand the
characteristics of the moral conceptions labeled caring and justice. The
following list probably summarizes the way we think of the distinction:

Ethic of Care Ethic of Justice
nonviolence equality
needs, interests fairness, rights
contextual universal
responsibility, nurture desert, rights
attachment, connection, separation, autonomy,

community individualism
interdependence independence
cooperation competition
concrete, embedded, abstract, universal,

perspectival principled
narrative systematic

35. W. JAMES, supra note 19, at 13.
36. C. GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN'S

DEVELOPMENT (1982).
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intuitive logical
emotional rational
web hierarchy

Concentrate for a moment on the part of the justice list that characterizes
this conception as abstract, universal, principled, systematic, logical. In
contemporary intellectual culture we are inclined to regard logic as cold
and hard, and to regard universal, systematic, all-encompassing
structures as intellectually rigorous and appropriately rational. Those
who associate the justice list with men would say that this inclination
reflects the fact that contemporary intellectual culture is masculine. On
the other hand, important aspects of the care list-feeling, responsiveness
to needs and interests, nurturing, interconnectedness, intuition-are
regarded as soft, mushy, unrigorous, and sentimehital in contemporary
intellectual culture. Cold, hard, rigorous: in other words, tough. Soft,
sentimental, nurturing: in other words, tender.

If this is what James meant by tough-minded and tender-minded,
Kant and Rawls would be the quintessential examples of tough-minded
thinkers. Perhaps G.E. Moore, or perhaps Kierkegaard or Sartre, would
be tender-minded. If this is what James meant, it is easy to see the corre-
lation between tough-mindedness and the conventionally masculine, and
tender-mindedness and the conventionally feminine. We would be
tempted to add other ways of thought to the tough, masculine list, such
as market rhetoric, cost-benefit analysis, rigid entitlements, and going by
rules rather than situated judgment. Richard Posner would be tough
because he can countenance baby selling if it enhances efficiency, 37 and
Richard Epstein would be tough because he can countenance abject pov-
erty and homelessness for the same reasons.38 Robert Nozick would be
tough because he can countenance one person dying of thirst if water
rights are owned by another.39

But this is not at all what James meant. In the intellectual culture in
which he drew up his lists, he meant to contrast idealist rationalism with
skeptical empiricism. Here are the opposing traits as James presented
them:

THE TENDER-MINDED THE TOUGH-MINDED

Rationalistic (going by 'principles'), Empiricist (going by 'facts'),
Intellectualistic, Sensationalistic,
Idealistic, Materialistic,

37. See. eg., Posner, The Regulation of the Market in Adoptions, 67 B.U.L. REv. 59 (1987).
38. See R. EPSTEIN, TAKINGS 315-23 (1985).
39. See R. NozicK, ANARCHY, STATE AND UTOPIA 180-81 (1972).
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Optimistic, Pessimistic,
Religious, Irreligious,
Free-willist, Fatalistic,
Monistic, Pluralistic,
Dogmatical. Skeptical.4

For James, the tender-minded are those who need the reassurance of
a systematic, all-encompassing ideal structure. They need the security of
believing that the world is one; that it is, and must necessarily be, good;
that there is a perfect, absolute reality behind the imperfect appearances
in which we live; and that all things necessarily tend toward perfection
and the salvation of the world. The tender-minded need formal systems,
principles, a priori reality, and complete rationality. The tough-minded,
on the other hand, do not need to postulate a better and more unified
world above, beyond, or beneath the messy and conflicting particulars in
which we live-the facts as we know them. The tough-minded have the
temperamental wherewithal to live with incompleteness, openness,
uncertainty, skepticism, and the nonideal. For us today, universal logic
and systematicity are cold, hard, and crystalline. But for James, they-
that is, the need for them-evidenced vulnerability and tenderness.

It is evident that the quintessential tender-minded thinker to which
James opposed his radical empiricism must be Hegel. Indeed, he men-
tioned two contemporary turn-of-the-century strands of tender-minded
philosophy, the more important of which is "the so-called transcendental
idealism of the Anglo-Hegelian school."41 Among its exponents he
included T.H. Green, Edward and John Caird, Bernard Bosanquet, and
Joseph Royce.

If we try to be true to James, perhaps the foremost tender-minded
thinker of today would be Roberto Unger. His work is thoroughly sys-
tematic, and it is neo-Hegelian. Even though John Rawls is not a tran-
scendental idealist and is neo-Kantian rather than neo-Hegelian, we
would probably also have to think of Rawls as tender-minded rather than
tough-minded, because neo-Kantianism, no less than neo-Hegelianism,
tries to find all-encompassing first principles and to build ideal theories
systematically upon them. Perhaps indeed James's distinction would
lead us to consider tender-minded all theorists who need universal, ideal,
abstract, algorithmic structure.

40. W. JAMES, supra note 19, at 13.
41. Id. at 16.
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What we have seen so far is that our current philosophical culture,
perhaps including a conventionally accepted complex of traits divided
into the masculine and feminine, tempts us to misunderstand what James
meant by his distinction between tough-minded and tender-minded theo-
ries and temperaments. Although it is important to understand this, it is
more important to understand that James introduced the distinction not
to embrace one of its prongs, but rather to try to dissolve it or bridge it.

James offered pragmatism as a "mediating way of thinking."'42

Pragmatism is a way of understanding our simultaneous commitments to
optimism and pluralism, to concrete empiricism and principles, to an
incomplete and dynamic universe and to the possibility of perfection that
our ideals imapel us unceasingly to hope for and work for. It was impor-
tant for James that pragmatism allow us to retain a religious commit-
ment, though not the kind of religion characteristic of the tender-
minded. Indeed, although James's sympathies are in many ways with the
tough-minded-he is interested foremost in the pluralistic and incom-
plete nature of the world, the never-ending variety and criss-crossing
conflict and interconnectedness of facts-he tells us that pragmatism
must include all ideas that prove best for people to hold (the most useful,
the ones that work the best). This means that pragmatism includes some
of the commitments of tender-mindedness:

One misunderstanding of pragmatism is to identify it with positivistic
tough-mindedness, to suppose that it scorns every rationalistic notion
as so much jabber and gesticulation, that it loves intellectual anarchy
as such and prefers a sort of wolf-world absolutely unpent and wild
and without a master or a collar to any philosophic class-room prod-
uct, whatsoever. I have said so much in these lectures against the over-
tender forms of rationalism, that I am prepared for some misunder-
standing here, [but] I have simultaneously defended rationalistic
hypotheses so far as these re-direct you fruitfully into experience. 43

Pragmatism does not prefer a wolf-world because that is not a world that
would be good for human beings. That is not a human world, not a
conception of the world that works for us, and not one that makes us
flourish as best we can. For James pragmatism is capacious:

On pragmatic principles we cannot reject any hypothesis if conse-
quences useful to life flow from it. Universal conceptions, as things to
take account of, may be as real for pragmatism as particular sensations
are. They have indeed no meaning and no reality if they have no use.

42. Id. at 26.
43. Id. at 128.
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But if they have any use they have that amount of meaning. And the
meaning will be true if the use squares well with life's other uses.

Well, the use of the Absolute is proved by the whole course of
men's religious history. The eternal arms are then beneath.44

So James finds that we have used the idea of the absolute because we
need to fall back and float upon the eternal arms.

James's own solution does not favor any such floating. His religion
of pragmatism is neither optimistic (tender-minded: the world's salva-
tion is inevitable and we need do nothing about it) nor pessimistic
(tough-minded: there is no salvation and we cannot do anything about
it). Instead, it is "melioristic"-the world's salvation is possible, and it
depends upon what we do about it. Whether or not we follow James and
choose to think of it as religious, this is one of the deepest commitments
of pragmatism, its commitment to the interconnection, indeed the insepa-
rability, of theory (vision) and action (practice). "In the beginning was
the Act,"'  wrote Goethe at the dawn of the romantic era, and perhaps
this commitment of pragmatism to the significance of our actions is what
it retains of romanticism. It seems so in passages such as this:

Does our act then create the world's salvation...? Here I take the bull
by the horns, and in spite of the whole crew of rationalists and monists,
of whatever brand they be, I ask why not? Our acts, our turning-
places, where we seem to ourselves to make ourselves and grow, are
the parts of the world to which we are closest, the parts of which our
knowledge is the most intimate and complete. Why should we not
take them at their face-value? Why may they not be the actual turn-
ing-places and growing-places which they seem to be, of the world-
why not the workshop of being, where we catch fact in the making, so
that nowhere may the world grow in any other kind of way than
this?

4 6

The optimism of pragmatism is not the static and secure optimism of the
world in which everything is already fixed, could we but know or under-
stand it, but rather the dynamic and risky optimism of a "workshop of
being" in which reality is always incomplete and always dependent upon
our practice.

44. Id. at 131.
45. "In mAnfang war die Tat." GOETHE, FAUST PT. I In. 1237 (C. Thomas ed. 1892). This is

to be understood, of course, as countervailing the Gospel of St. John, "In the beginning was the
Word." Pragmatists traditionally are wary of emphasis on words without action or without commit-
ment to actual results in the world. Perhaps Richard Rorty's stress on conversation or dialogue can
prove uncomfortable for pragmatism, if conversation becomes a category apart from practical
action.

46. W. JAMES, supra note 19, at 138.
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James did not argue that we should accept pragmatism because it is
a more rational system. Rather, he argued pragmatically that we should
be pragmatists because when we look at our various commitments and
practices we should recognize that pragmatism fits them best, that prag-
matism will work best for us. If we accept everything on either the
tender-minded or the tough-minded list, we are forced to deny, for the
sake of supposed philosophical consistency, things on the other list that
are very real and important to us.

When we see feminism in its pragmatic aspect, I think it will be easy
to conclude that feminists should not easily relinquish what are impor-
tant attributes of the ethic of justice because of the present conventional
association with a version of masculinity that needs to be transcended.
When we see feminism pragmatically, we may be impelled, rather, to
affirm both lists, suitably metamorphosed. Perhaps feminism, as well as
earlier pragmatism, can be a middle way.

In the wake of Gilligan's work, many feminists did affirm that there
is something essentially female about the moral structure characterized
in the care list. These feminists also afirmed that this female morality is
good, indeed that women's "different voice" is not just different from, but
better than, male morality, and should be the guide to moral and political
progress.47 It did not take long for other feminists to point out, however,
that this simple identification with the care list might be a bad mistake.48

Rather than a window into an essentially female form of character
and development or female kind of knowing and acting, the ethic of care
in our current world might be an artifact of coping with oppression. It
might be the expression of what is most useful for a group that exists in
bondage, in victimhood.49 If so, it is the expression of "femininism,"5 °

not feminism, and its moral significance is complex. Its traits will be a
mixture of cooptation with defiance, and sycophantism with subtle sub-
version. It will not be something either to affirm wholeheartedly or to
reject out of hand.

Certainly, it seems that male ideology invented the polarities of
rationality and just deserts versus emotions and nurturing, and then

47. See, eg., Ruddick, Preservative Love and Military Destructiorn Some Reflections on Moth-
ering and Peace, in J. TREBILCOT, MOTHERING: ESSAYS IN FEMINIsr THEORY 231 (1983).

48. See, eg., Williams, Deconstructing Gender, 87 MICH. L. REv. 797 (1989).
49. See, eg., Hantzis, Is Gender Justice a Completed Agenda? (Book Review), 100 HARV. L.

REv. 690, 700-03 (1987).
50. I learned this word from Kathleen M. Sullivan. "Femininism" connotes the misunder-

standing of today's conventional femininity as some kind of real woman's nature.
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found the rational pole to be dominant, suitable for the market and the
public world, and the emotional pole to be subordinate, suitable for the
family and the private world. Much of the eighteenth- and nineteenth-
century rhetoric about the nature of womanhood makes this clear. To
exalt the ethic of care leaves the polarities intact. It just reverses their
signs. As others have pointed out, a group that seeks liberation from a
dominating system of thought should be very suspicious of adopting its
categories.51

What would a feminist middle way look like? It might recommend
that all of us, women and men, are morally inclined toward both care
and justice, and that neither women nor men should impoverish them-
selves with the conventional categories of femininity and masculinity.
The feminist middle way would not want to relinquish the concrete
knowledge that women have gained through living, working, creating,
and surviving under male domination. This is a perspective that is
unique and important for humanity. The actions and commitments of
those who struggle to find room for themselves, and ultimately to free
themselves, in a world whose formulating conceptions are not of their
making, are indeed indispensable in the pragmatic "workshop of being."
As I argued earlier, this perspective is the best way for pragmatism to
confront the complacent tendency to be satisfied with coherence with the
past. But neither would the feminist middle way want to deny women
the right or the ability to engage in the theoretical joys of cold, hard logic
and of rational system building, nor to deny women the practical power
of standing at the top of a hierarchy, in a position of authority, and met-
ing out just deserts.

The feminist middle way cannot be understood, however, as some
kind of synthesis between the two lists. It would be unpragmatic, and
perhaps incoherent, to seek some overarching universal conception or set
of principles that could harmonize "attachment, connection, commu-
nity" with "separation, autonomy, individualism," or "cooperation"
with "competition," or the concrete with the abstract, or the intuitive
with the logical, or the narrative with the systematic. Instead, the prag-
matist middle way recommends two things for feminism: (1) We should
recognize that sometimes one of the opposing modes of thought is appro-
priate, and sometimes the other, and no theory-only situated judg-
ment-will tell us which one to adopt and when; (2) we should recognize
that the traditional conceptions of the modes of thought on each list are

51. A. LORDE, The Master's Tools Will Never Dismantle the Master's House, in SISTER OUT-
SIDER 112 (1984).
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inadequate insofar as they are part of a universal world view that denies
the modes on the other list.

It could be that both the ethic of care and the ethic of justice are
caricatures of morality. These caricatures have seemed plausible because
to some extent they fit with contemporary conventions of femininity and
masculinity. It could be that human beings, whether male or female,
need both ethics to function morally. If we are pragmatists, we will
reject static, timeless conceptions of reality. We will prefer contextuality,
expressed in the commitment of Dewey and James to facts and their
meaning in human life, and narrative, expressed in James's unfolding
"~epic" universe and Dewey's historicism. If we are pragmatists, we will
recognize the inescapability of perspective and the indissolubility of
thought and action. Indeed, as I have said, these pragmatist commit-
ments are shared by many feminists, and they make it useful to think of
many forms of feminism as sharing a great deal with pragmatism.

These pragmatic commitments nevertheless do not compel us to
affirm the ethic of care and deny the ethic of justice, even if the realities
of the narrative epic as it has so far unfolded have produced these con-
trasting ethics as the salient conventions of our day. James thought that
if we reflected hard and honestly about our experiences and ideals, and
our hopes and commitments, we would be neither tender-minded nor
tough-minded, but would find a middle way that is truer to ourselves. So
too today, it may be that we need not exalt either the characteristics of
conventional femininity or conventional masculinity, but rather that we
can define a middle way that is truer to ourselves, including what we
hope to become.

IV. THE STRUGGLE OVER DESCRIPTIONS OF REALITY
AND ITS CONSEQUENCES FOR LEGAL DISCOURSE

One useful consequence of putting pragmatism and feminism
together is that we need not deny that certain philosophical commit-
ments are distinctively feminist just because they seem to be pragmatist
too. Joan Williams writes that "the attempt to claim the new epistemol-
ogy for women is unconvincing simply because the new epistemology has
been developed largely by men.""2 By "the new epistemology," Williams
means the "view of truths as necessarily partial and contextual," which
she associates with "philosophers from Frederick [sic] Nietzsche and the

52. Williams, supra note 48, at 806.
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American pragmatists to Martin Heidegger and Ludwig Wittgenstein.""
I think Williams moves too quickly here. Of course, it is correct that
pragmatism, with its commitment to perspectivism, is not the exclusive
province of females. But I have argued that the commitment to perspec-
tivism finds its concrete payoff in the perspective of feminism and in the
perspectives of oppressed people generally. Rather than affirming that
there is no specific feminist perspective because men have espoused per-
spectivism, it is pragmatically better, as I have argued above, to affirm
that the standpoint of people who have themselves been dominated and
oppressed makes it possible to see and confront the problem of bad
coherence. Their standpoint therefore assumes a crucial importance.

For the legal actor who accepts the significance of the perspective of
the oppressed, the important issues must be, (1) How can we recognize
bad coherence in our legal institutions? and (2) How can we use this
recognition to change those institutions? In order to approach these
issues for pragmatist-feminist legal theory, I suggest we can start with a
distinction between two kinds of coherence. Like all pragmatic distinc-
tions, I do not mean this one to be hard and fast.

There seem to be two ways to construe coherence, which I will call
conceptual and institutional. If traditional pragmatism is best under-
stood as expressing a coherence theory, its thrust is primarily conceptual.
James's conservatism about belief was connected with what conceptions
we should hold to be true,5" especially in light of recalcitrant experience
(to use Quine's later phrase)." On the other hand, complacent
pragmatists are tempted to focus on existing institutions and not just
conceptions. These different ways of construing coherence have ramifi-
cations for the problem of bad coherence. As I shall explain, dominant
forms of legal pragmatism have been especially conservative because they
have embraced institutional-not just conceptual-coherence.

If our world view exhibits bad coherence at the conceptual level,
then we are unable to formulate and think about any opposing views.
Indeed, it does not make any sense to speak of bad coherence at the time,
for we can only see it in retrospect, if we change our conceptions and
come to see our past understandings as bad. This might have been the
situation with slavery in the ancient world. It might have been unthink-
able to conceive of human beings in such a way that there could be any
plausible argument that all people are equal and that slavery is wrong.

53. Id.
54. See supra text accompanying notes 27-29.
55. See Quine, supra note 26.
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Some pragmatists might say that in this situation we have no standpoint
from which to say that slavery is bad, and hence that it is meaningless,
except in retrospect, to think of this situation as "bad" coherence.
Pragmatists who adopt conceptual coherence as the test of truth need not
be conservative about all institutions.5 6 Nor need the conceptual mean-
inglessness be static. The methodology of consciousness raising is one
way people can emerge from the unthinkable (silence) to an alternative
conception of the world (voice). Perhaps that is the point at which it
becomes meaningful to speak of bad coherence.

With institutional bad coherence the situation may be different. If
our social world exhibits bad coherence at the institutional level but not
at the conceptual level, then our institutions uniformly exhibit the bad
conception of things, but it is possible for at least some of us to conceive
that things might be otherwise. This might have been the situation in the
last days of coverture. All our legal institutions treated women as
subordinate to their husbands, yet it was possible for some women to
think of themselves otherwise, and to envision a legal regime that would
recognize their changed self-conception. If bad coherence exists only at
the institutional level, then the possibility of transition opens up. How
can a newly conceivable alternative conception find the power to make
inroads into the coherent legal order held in place by the dominant con-
ception of the world?

The problem of institutional bad coherence is the point where the
enlightened pragmatist, the pragmatist-feminist, can make the most sig-
nificant contribution to legal theory. The unenlightened, complacent
pragmatist tends to argue that since "truth" about the world is found in
conceptual coherence, legal "truth" should be discerned by reference to
institutional coherence. The enlightened pragmatist must counter this
conservative non sequitur by finding a way to transform alternative con-
ceptual possibilities into legal realities. She must find a way that "the
law" can be understood to include the conceptions of the oppressed as
they are coming to be, even if the weight of legal institutions coherently
excludes them. In other words, the transition problem in this guise is
how to make thinkable alternatives into institutional commitments.

56. Conceptual coherence may be an expansive view of coherence in the sense discussed above.
See supra note 26. When coherence includes all our ideals and critical visions, many existing institu-
tions may be found wanting.
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Dworkin's Hercules can be understood as a complacent pragmatist
judge. 1 This reading of Dworkin might not represent his real views, if
we were to ask him. Yet I think it is a fair picture of how a reader might
understand his work, taken as a whole. Although Dworkin confusingly,
and I think irresponsibly, gerrymanders the word "pragmatism" to mean
crass instrumentalism,5" it is clear that he is a pragmatist of sorts. Prag-
matism is reflected in his commitment to the ubiquity of interpretation,
and his concomitant commitment to finding meaning in assembling con-
crete events (institutional coherence and fit), rather than to measuring
correspondence with abstract truth or justice.

Hercules is conservative because Dworkin accepts the flawed anal-
ogy between truth as conceptual coherence and legal truth as institu-
tional coherence. Hercules, the ideal interpreter, must find the
interpretation that coheres best with all that has gone before in the legal
system. He is not allowed to say that the web of previous precedent is
coherently wrong,5 9 or, in his chain novel analogy, that the narrative to
which he must add is a bad story so far.' °

Of course, Hercules is allowed to find that some of our institutional
history, as embodied in concrete decisions, is mistaken. Any adherent of
coherence theory must allow some of the old commitments to be given
up when confronted with a new problem. Dworkin argues conserva-
tively that the proper theory of mistake is to give up as little as possible.
He does not even provide any serious discussion about how every once in
awhile a paradigm shift must come about, to parallel the avenue pursued
by conceptual pragmatists in science.

For the oppressed this means the status quo must change very
slowly, if at all. For example, how would Hercules deal with Plessy v.

57. Ronald Dworkin introduces Hercules, "a lawyer of superhuman skill, learning, patience
and acumen," to represent the ideal judge. R. DWORKIN, TAKING RIGHTS SERIousLY 81, 104-05
(1978). Hercules plays the same role in Law's Empire, described there as "an imaginary judge of
superhuman intellectual power and patience who accepts law as integrity." R. DWORKIN, LAW'S
EMPIRE 239 (1986).

58. See R. DWORKIN, LAW'S EMPIRE, supra note 57, at 95, 151-64.
59. R. DwoRgiN, TAKING RIGHTs SERIOUSLY, supra note 57, at 115-18. In speaking of the

gravitational force of precedent, Dworkin argues that Hercules must treat the law as a seamless web
of principles embedded in prior decisions.

60. R. DWORKIN, LAW's EMPIRE, supra note 57, at 228-32. Dworkin compares judging to
writing a chain novel, each writer interpreting the previous chapters in order to write a new chapter
that fits with what has gone before.
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Ferguson?6' Dworkin argues that at the time of Brown v. Board of Edu-
cation,62 Plessy should not have been treated as compelling precedent,
but he stops short of arguing that Plessy was wrong at the time it was
decided. 3 Nor could he do so, it seems, since he admits that Plessy
cohered well with its contemporary institutional legal, moral, and polit-
ical universe. Toward the end of Law's Empire, Dworkin makes a dis-
tinction between the integrity required by justice and the integrity
required by all of the virtues that the legal system must balance."4 Per-
haps he might argue that the integrity of justice would have recom-
mended that Plessy was wrong at the time, even though institutionally
coherent with its surroundings. Since Dworkin appears in the end to
measure justice by the same kind of institutional coherence, it seems to
me that such an argument would fail.

Of course, Dworkin does argue that things have changed and that it
was coherently right by 1954 to ignore Plessy. But how did things
change? Not, it appears, with any help from the legal system. In Dwor-
kin's conservative theory the legal system was required to hold fast to the
old description of the world,6" composed by the dominant order and
expressed in its institutions, until extra-legal forces dislodged it. More-
over, if Dworkin cannot argue that Plessy was wrong at the time it was
decided because in his theory there is no foothold from which to argue
that the system was institutionally coherently bad, then he has no room
to admit the possibility that in some ways our system is coherently bad
today. All he can say is that some of the coherent things we are doing
today will probably seem wrong in retrospect, not that they are wrong
now. That is small consolation to the oppressed.

In contrast to complacent legal pragmatists are the legal writers who
have stressed the crucial importance of the perspective of the oppressed
and its consequences for a serious pluralism. These writers, such as Rob-
ert Cover, Frank Michelman, and Martha Minow,66 are essentially at

61. 163 U.S. 537 (1896).
62. 73 U.S. 1 (1952).
63. R. DWORKIN, LAW'S EMPIRE, supra note 57, at 379-89.
64. Id. at 404-07.
65. See W. STEvENs, The Latest Freed Man, in THE COLLECTED POEMS OF WALLACE STE-

VENS 204 (1954) ("Tired of the old descriptions of the world/The latest freed man rose at six and
sat/On the edge of his bed."). On the affinity of Stevens and pragmatism, see Grey, Hear the Other
Side: Wallace Stevens and Pragmatist Legal Theory, 63 S. CAL. L. REV. 1569 (1990). See also
Radin, "After The Final No There Comes A Yes". A Law Teacher's Report, 2 YALE J. OF L. &
HUMANITIES 253 (1990).

66. I think of these writers because of my own situatedness in the discourse of legal theory. It
is equally important to think in this context of "critical race theory." See Bell, Foreword: The Civil
Rights Chronicles, 99 HARv. L. REv. 4 (1985); Delgado, When a Story is Just a Story: Does Voice
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work on the particular transition problem ,posed by institutional bad
coherence-that is, the problem of institutional bad coherence in the
context of excluded but conceivable alternatives.

In his resolutely anti-statist view of law, Cover wanted to make us
aware of how in our commitments we create and inhabit a nomos. He
wanted to make us concretely aware of the way meaning, including legal
meaning, is inseparable from commitment and action. Reversing the old
positivist slogan that judges should apply, not make, the law, Cover
argued that the role of judges, like the roles of all who interpret authori-
tative texts for those who are committed to them, is rightly "jurisgenera-
tive."67 Cover drew attention in particular to the "hermeneutic of
resistance,"6 because he wanted us to see the deep and all-encompassing
significance of the standpoint of those who are dominated and oppressed.

In many ways consonant with the work of Cover, both Minow and
Michelman plead with us to drop the prevalent conception of the judicial
role as one in which our hands are tied by abstract rules laid down.69

Minow and Michelman urge that the best role for the judge in our legal
system is to try to grasp the world from the perspective of the dominated,
to hear the outsiders who have been silent and are now trying to speak,
and to make concrete our deepest ideals of inclusion when the conven-
tions of our day-"our" dominant perspective-run counter to them. In
other words, Minow and Miechelman ask us to allow the transitional pos-
sibilities opened up by the developing perspectives of the oppressed to
infiltrate the dominant institutional coherence.

Minow "links problems of difference to questions of vantage
point."' 70 In "urg[ing] struggles over descriptions of reality, '71 Minow
echoes James's call for a workshop of being, but adds the perspective that
only concrete participation in struggle can give. Miechelman argues that
pluralism is necessary for the evolutionary self-reflection appropriate to

Really Matter?, 76 VA. L. REV. 95 (1990); Matsuda, Looking to the Bottom, 22 HARV. C.R.-C.L. L.
REv. 323 (1987); Matsuda, Public Response to Racist Speech: Considering the Victim's Story, 87
MICH. L. REv. 2320 (1989). We should also look to the emerging perspective of gay and lesbian
writers. See, eg., Cain, Feminist Jurisprudence, 1989 BERKELEY WOMEN'S L.J. 191 (arguing that
feminist jurisprudence ignores the lesbian perspective).

67. Cover, Foreword: Nomos and Narrative, 97 HARV. L. REv. 4 (1983).
68. Id. at 48-53.
69. Michelnan, Foreword: Traces of Self-Government, 100 HARv. L. REv. 4, 32-33 (1986)

[hereinafter Michelman, Traces]; Michelman, Law's Republic, 97 YALE L.J. 1493, 1532-37 (1988)
[hereinafter Michelman, Law's Republic]; Minow, Foreword: Justice Engendered, 101 HARV. L.
REv. 10, 70-95 (1987).

70. Minow, supra note 69, at 13-14.
71. Id. at 16.
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our best self-development, and that pluralism depends upon listening to
the perspectives of the oppressed. He also argues that "judges perhaps
enjoy a situational advantage over the people at large in listening for
voices from the margins."'72 If they are willing to be sympathetic, judges,
with their concrete knowledge of legal history and institutions and of
their malleable character

are perhaps better situated to conduct a sympathetic inquiry into how,
if at all, the readings of history upon which those voices base their
complaint can count as interpretations of that history which, however
re-collective or even transformative, remain true to that history's
informing commitment to the pursuit of political freedom through
jurisgenerative politics.73

Minow and Michelman embrace pluralism through taking seriously
the perspective of the oppressed. This allows them to find, unlike Dwor-
kin, that courts can take the lead sometimes in the search for better jus-
tice. Dworkin's Hercules does not admit the perspective of the
oppressed. He cannot, because his task is to find coherence with existing
institutions, and the oppressed have not made those institutions. They
are outsiders. Perhaps through consciousness raising, or through strug-
gle over descriptions of reality, they have created a thinkable perspective,
but their perspective is not represented in the institutional artifacts of the
power structure.

Even without the search for the excluded perspectives, Hercules
would be truer to the critical spirit of pragmatism if Dworkin were atten-
tive to the ways pluralism is built into our system of legal interpretation.
Hercules has no colleagues in making his decisions, and this picture is
quite untrue to our practice. After all, as Michelman points out, there is
a reason why appellate courts decide things in groups, why they deliber-
ate and why they issue plural opinions even when their deliberation is
done.74 The reason is that conversation and dialogue in appellate deci-
sionmaking represent judges' interaction in the context of commitment,
for the decisions of courts matter to people's lives, and no judge is una-
ware of this. This judicial interaction is crucial to our idea of what might
be the best result.

A serious pluralism makes possible an understanding of the deep
role of discourse in the way conceptions and practices are made and re-

72. Michelman, Law's Republic, supra note 69, at 1537.
73. Id.
74. Miechelman, Traces, supra note 69, at 16-17.
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made, and thus makes possible a commitment to dialogue among alterna-
tive conceptions. Even the occasional conceptual paradigm shift can
only find the old dominant description of the world to be wrong in retro-
spect. It cannot help us find that today's dominant description is wrong.
For that, we must realize that another perspective is always possible.
The best critical spirit of pragmatism recommends that we take our pres-
ent descriptions with humility and openness, and accept their institu-
tional embodiments as provisional and incompletely entrenched.
Pragmatism recommends this openness in the only way pragmatism
can-because it seems to work best for human beings. It is time for the
openness and critical spirit of pragmatism to infiltrate pragmatist legal
theory. Feminism can lead the way.


